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THE ADMINISTRATION’S AUTO BAILOUTS AND 
THE DELPHI PENSION DECISIONS: WHO 
PICKED THE WINNERS AND LOSERS? 


Tuesday, July 10, 2012, 

House of Representatives, 

Subcommittee on TARP, Financial Services, and 
Bailouts of Public and Private Programs, 
Committee on Oversight and Government Reform, 

Washington, D.C. 

The subcommittee met, pursuant to call, at 10:03 a.m., in Room 
2247, Rayburn House Office Building, Hon. Patrick T. McHenry 
[chairman of the subcommittee] presiding. 

Present: Representatives McHenry, Guinta, Ross, Quigley, 
Maloney, and Speier. 

Also Present: Representatives Turner, Kelly, Johnson, and 
Cummings. 

Staff Present: Will L. Boyington, Majority Staff Assistant; Molly 
Boyl, Majority Parliamentarian; Drew Colliatie, Majority Staff As¬ 
sistant; John Cuaderes, Majority Deputy Staff Director; Adam P. 
Fromm, Majority Director of Member Services and Committee Op¬ 
erations; Linda Good, Majority Chief Clerk; Tyler Grimm, Majority 
Professional Staff Member; Christopher Hixon, Majority Deputy 
Chief Counsel, Oversight; Jaron Bourke, Minority Director of Ad¬ 
ministration; Kevin Corbin, Minority Deputy Clerk; Ashley 
Etienne, Minority Director of Communications; Devon Hill, Minor¬ 
ity Staff Assistant; Jason Powell, Minority Senior Counsel; Brian 
Quinn, Minority Counsel; Safiya Simmons, Minority Press Sec¬ 
retary; and Davida Walsh, Minority Counsel. 

Mr. McHenry. The Committee will come to order. 

This hearing is entitled The Administration’s Auto Bailouts and 
the Delphi Pension Decisions: Who Picked the Winners and the 
Losers? 

We have a distinguished panel before us today, but it is always 
the order of this Subcommittee by reading the Oversight and Gov¬ 
ernment Reform Committee’s mission statement. The Oversight 
Committee mission statement: We exist to secure two fundamental 
principles: first, Americans have a right to know that the money 
Washington takes from them is well spent and, second, Americans 
deserve an efficient, effective government that works for them. 

Our duty on the Oversight and Government Reform Committee 
is to protect these rights. Our solemn responsibility is to hold gov¬ 
ernment accountable to taxpayers, because taxpayers have a right 
to know what they get from their government. We will work tire- 
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lessly in partnership with citizen watchdogs to deliver the facts to 
the American people and bring genuine reform to the Federal bu¬ 
reaucracy. 

And that is what this hearing is about, the auto bailout decision 
and the winners and the losers that resulted from this. 

We have a distinguished panel here today, and I will begin by 
recognizing myself for five minutes. 

Today’s hearing is about the transparency in government and 
fulfilling this Committee’s commitment to provide the American 
people with answers and accountability. When Congress passed the 
Troubled Asset Relief Program, known as TARP or the bailouts, in 
October of 2008, at the height of the financial crisis, it was de¬ 
signed with a specific purpose: to take toxic assets off the books of 
large banks and financial institutions. 

While today’s intention is not to re-litigate TARP or the bailouts, 
it is important to discuss their consequences and, indeed, there are 
consequences. When the Government orchestrates a bailout, it is 
clear that there will be both winners and losers. 

While some of my colleagues will spend a great deal of time talk¬ 
ing about bailout winners, it is unlikely that you will hear them 
spend much time talking about the bailout losers. 

Although their losses were significant, we are not here to discuss 
bond holders, who took a haircut in the auto bailout. We are here 
today to focus on non-unionized retirees at Delphi, who watched 
part of their pensions disappear while some of their coworkers were 
made whole. Those coworkers whose pensions were left intact were 
members of the United Auto Workers Union and they are clear 
winners of the auto bailouts. 

A recent study from one of today’s witnesses, George Mason Uni¬ 
versity law professor Todd Zywicki, calculated that United Auto 
workers received approximately $26 billion from taxpayers via the 
auto bailouts that they would not have received had they been 
treated according to standard bankruptcy principles. Mr. Zywicki is 
a witness here today and we look forward to hearing from him. 

When the Pension Benefit Guaranty Corporation terminated the 
pensions of all Delphi retirees, General Motors agreed to top-up, or 
make whole, their obligations to unionized workers. At the same 
time, the non-unionized workers took significant cuts in their pen¬ 
sions. 

Despite the fact that GM’s promise to the Union could have been 
thrown out in bankruptcy, like so many of GM’s other non-union¬ 
ized commitments were, the Union agreement was kept in place. 
That was a decision made by the Government. 

The Special Inspector General for the Troubled Asset Relief Pro¬ 
gram has been seeking answers to questions about the irregular¬ 
ities of the Delphi pension decisions. Ms. Romero is a witness here 
today as the Special Inspector General for TARP. 

We are here today because for over a year three of the key fig¬ 
ures involved in the GM and Chrysler bailouts have refused to 
meet with the Special Inspector General. I am grateful that they 
showed today, and we are very interested in hearing their testi¬ 
mony and the reasons for not meeting with the Special Inspector 
General. 
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On May 9th, the Special Inspector General notified the Com¬ 
mittee that three former Obama Administration officials before us 
today, Mr. Bloom, Mr. Feldman, and Mr. Wilson, had been unco¬ 
operative with the Special Inspector General’s audit. These three 
individuals come from diverse backgrounds and possess different 
expertise, but together represent leading figures from President 
Obama’s Auto Task Force. All three of these individuals made piv¬ 
otal decisions which are projected to cost taxpayers $23 billion and 
have left many Delphi retirees with drastically reduced pensions, 
while preserving full pensions for Delphi’s unionized retirees. 

These are the consequences of the bailouts. 

So, with that, I would recognize the Ranking Member, Mr. 
Quigley of Illinois, for five minutes, and following that I will recog¬ 
nize Mr. Turner from Ohio for five minutes for an opening state¬ 
ment, and if the gentleman would like five additional minutes, we 
would be willing to grant that. 

Mr. Quigley. Thank you, Mr. Chairman. I appreciate that. I am 
sure it won’t be necessary in today’s hearing. I want to thank the 
Chairman for holding this hearing. 

No one understands or appreciates the importance of trans¬ 
parency and strong oversight in government more than members of 
this Committee. Congress created the Office of Special Inspector 
General for the Troubled Asset Relief Program, SIGTARP, and 
members of Congress asked SIGTARP to perform its Delphi audit. 

Unfortunately, SIGTARP’s audit has been stalled because they 
have not been able to interview three of the witnesses here today, 
Ron Bloom, Matt Feldman, and Harry Wilson, who are all former 
members of the Administration’s Auto Task Force. 

In preparation for this hearing, the Democratic staff spoke with 
all three individuals and discovered they are willing to be inter¬ 
viewed by SIGTARP. This is a positive development and I am glad 
that SIGTARP will now be able to complete its audit. 

SIGTARP’s audit should complement the thorough work GAO 
has already completed on the Delphi pension issue. GAO published 
its findings on Delphi pensions in December of 2011. The GAO con¬ 
cluded that “Treasury deferred to GM’s business judgment and that 
Treasury did not explicitly approve or disapprove of GM providing 
top-ups.” Those are conclusions supported by the evidence gathered 
by GAO. 

Today I am looking forward to hearing an update from SIGTARP 
on the progress of its audit, and I will be eager to read its final 
report upon completion. 

But the most important conclusion that should be drawn from 
the Auto Task Force actions is that they helped save more than a 
million American jobs. As President Obama recently said, I was 
betting on the American worker and I was betting on American in¬ 
dustry, and three years later the American auto industry is coming 
roaring back. 

Thank you, Mr. Chairman. One second. 

[Pause.] 

Thank you, and I yield back. 

Mr. McHenry. I thank the Ranking Member. In the Ranking 
Member’s opening statement he suggested what we received in an 
email at 5:46 yesterday from the Minority staff, that you have a 
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commitment from the three Auto Bailout Task Force members 
today that they will meet with SIGTARP and fulfill that request 
that has been longstanding with them, and I thank the Ranking 
Member for getting those commitments and I thank the Minority 
staff for getting those commitments because it has been well over 
a year in the works of SIGTARP trying to get Mr. Bloom, Mr. Feld¬ 
man, and Mr. Wilson to submit themselves for depositions. 

With that, I would like to enter into the record the time line of 
interview requests from SIGTARP, beginning on May 5th of 2011 
and going through May 16th of 2012, including an email we re¬ 
ceived last night at 9:40 p.m. from SIGTARP explaining that the 
three witnesses in question had no communications of any sort, in¬ 
dicating that they will make themselves available for the requested 
interviews in conjunction with our audit. 

So without objection, those two documents will be entered into 
the record. 

Mr. McHenry. Again, this is bipartisan work and I appreciate 
the willingness, Mr. Quigley, of you and Minority staff and counsel 
to get those commitments, so we are hopeful that transparency is 
served from that, and I know the gentleman has been very active 
on those issues of transparency and government. So thank you. 

With that, I will recognize Mr. Turner of Ohio, who has been a 
leader on the subject matter of this hearing, for five minutes for 
the purposes of an opening statement. 

Mr. Turner. Thank you, Mr. Chairman. I would like to thank 
you and Chairman Issa and, of course, Chairman Jordan for the 
work that has been done on this issue and for holding this impor¬ 
tant hearing today. 

Today’s hearing continues our efforts to uncover why the Treas¬ 
ury Department, the Auto Task Force, and the Pension Benefit 
Guaranty Corporation chose to terminate the hard-earned pensions 
of Delphi salaried retirees in the course of its multibillion dollar 
taxpayer-funded bailout of General Motors. 

Contrary to what the Vice President said recently on one of his 
campaign stops, that these retirees are doing fine, they are not 
doing fine. Thousands of retirees lost their pensions, many of which 
are in my community in Dayton, Ohio, as a result of the Adminis¬ 
tration’s decisions during the auto bailout. 

Appearing on CNN this Sunday, White House Chief of Staff Jack 
Lew proclaimed that this Administration is the most transparent 
ever. Well, not on this issue, and we are going to find out why 
today. 

Understandably, I have serious concerns about how this Admin¬ 
istration, including the three members of the Auto Task Force we 
have before us, have continued to stonewall, provided silence on 
these issues, and repeated failures to disclose information that are 
critical to the issues that have affected almost 20,000 people across 
the Country and that was done with taxpayers’ dollars. This is not 
a venture that was undertaken with your own money, it was un¬ 
dertaken with taxpayers’ money. And the openness that this Ad¬ 
ministration promised needs to be enforced. 

In part, we are here today because the three former Auto Task 
Force members refused to meet with, speak to, or testify before the 
Special Inspector General for the TARP program. It is my hope 
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that we will shed light on who within the Administration made the 
decision to cut the hard-earned retirement benefits of these Delphi 
salaried retirees and that perhaps the Administration’s policy of 
denying access to this information, hiding behind backroom deals 
stops. 

I want to thank Christy Romero and SIGTARP for being here 
today and for your honesty in your letter. You wrote us a letter 
that said that SIGTARP believes that the Auto Task Force played 
a role in the pension decision and these individuals’ failure to 
speak to SIGTARP on this issue poses a significant obstacle to 
SIGTARP’s ability to complete this audit. And then you acknowl¬ 
edged that you didn’t have an ability to subpoena these three gen¬ 
tlemen to make them testify. 

You also acknowledge in your written testimony that you com¬ 
menced this as a result of several members of Congress, including 
myself, asking you to undertake the audit to get questions an¬ 
swered about how this process went forward. 

Mr. Bloom, Mr. Feldman, and Mr. Wilson, the happy train of si¬ 
lence and refusing to answer questions ends today. You have been 
summoned before Congress because of your refusal to answer 
SIGTARP’s questions because they didn’t have the ability to compel 
you. You are here today because you know we do. You didn’t come 
here because you believed you wanted to share information with 
Congress; you were brought here because of your refusal to share 
the information that the American public is entitled to hear as a 
result of taxpayers’ dollars that were used in the auto bailout of 
General Motors and thousands of people that lost their pensions. 
There is an accountability here. 

Now, you are going to take an oath when you testify today. This 
is not a political proceeding; this is a legal proceeding. You will be 
testifying; you will not be giving speeches. That is why you are 
sworn in. It is called testifying before Congress. And in that I want 
you to rise to the level of understanding what the obligation is. It 
means that if you don’t speak truthfully in front of us, that obvi¬ 
ously you can be subject to perjury or disbarment or other types 
of consequences, because Congress takes people appearing before 
us seriously. 

Now, we are hearing and we are looking forward to hearing from 
you, that you are now willing to cooperate, and I want you to also 
be aware that during that process of supposedly cooperating with 
SIGTARP, we have the ability to continue to enforce it. We have 
the ability to bring you in for depositions under oath, bring you 
back before Congress again. If the information you provide is not 
complete and is not thorough, you will continue to have your happy 
train of silence met here with Congress, where the American peo¬ 
ple require answers, because you served in a public position with 
public dollars and public obligations, and today we are going to 
have public questions. 

Thank you, Mr. Chairman. 

Mr. McHenry. I thank the gentleman from Ohio. 

Members will have seven days to submit opening statements for 
the record. 

We will now recognize our panel of witnesses today. 
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The Honorable Christy Romero is the Special Inspector General 
for the Troubled Asset Relief Program, United States Department 
of Treasury; Mr. Ron Bloom, Mr. Matthew Feldman, and Mr. Harry 
Wilson are all former members of the Automotive Task Force at 
the United States Department of Treasury; Ms. Nikki Clowers is 
the Director of Financial Markets and Community Investment at 
the Government Accountability Office. Thank you for your service. 
Mr. Todd Zywicki is a professor of law at George Mason University 
School of Law and a senior scholar at the Mercatus Center. 

As you all well know, this Committee swears in witnesses before 
their testimony, so if you would all please rise and raise your right 
hands, you will be sworn before your testimony. Raise your right 
hand. 

Do you solemnly swear or affirm that the testimony you are 
about to give will be the truth, the whole truth, and nothing but 
the truth? 

[Witnesses respond in the affirmative.] 

Mr. McHenry. You may be seated. 

Let the record reflect that the witnesses answered in the affirma¬ 
tive. 

You all are well practiced at testifying before Congress. As you 
well know, we have the light system here. Green means, as we 
know from traffic schools or, if you have tickets, repeated traffic 
schools, green means go; yellow means hurry up; and red means 
stop. You have five minutes to summarize your testimony in order 
to allow for discussion and questions afterwards. 

We will begin with Ms. Christy Romero for five minutes. 

WITNESS STATEMENTS 

STATEMENT OF THE HONORABLE CHRISTY ROMERO 

Ms. Romero. Chairman McHenry, Ranking Member Quigley, 
and members of the Committee, I am very honored to appear be¬ 
fore you today and very much want to thank you for holding this 
hearing. 

SIGTARP was created to protect the interest of those who funded 
TARP, and that is the American taxpayers, and an important part 
of SIGTARP’s mission is to bring transparency to decisions that 
were made by the Government in the wake of the financial crisis. 
By examining the past, we can take advantage of lessons learned 
so that we can better protect taxpayers in the future. In addition, 
taxpayers have an absolute right to know the decisions that went 
into how TARP dollars were spent. 

The Government provided approximately $80 billion in TARP 
funds in the auto bailout, and SIGTARP has brought transparency 
to decisions made by Treasury and the Auto Task Force in the auto 
bailout. We seek to bring greater transparency to GM’s decisions 
to provide funds to top-up the pensions of certain hourly workers 
who were at Delphi Corporation, who were formerly employed by 
GM, and who were represented by one of three unions. 

We are conducting an audit review of Treasury’s role in that de¬ 
cision and whether the Auto Task Force pressured GM to provide 
additional funding for those pensions. We have closely coordinated 
with GAO, who conducted similar, but not duplicative, reviews. 
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We have experienced significant delay by the refusal to be inter¬ 
viewed by the three former Treasury officials who served on the 
Auto Team: Mr. Bloom, Mr. Wilson, and Mr. Feldman. The former 
co-head of the Auto Team, Mr. Rattner, only agreed to be inter¬ 
viewed this May. These individuals were heavily involved in the 
TARP assistance to GM and GM’s restructuring, and have knowl¬ 
edge about the pension issues. 

We first requested from Treasury interviews of these former 
Treasury officials in May 2011. Months later Treasury told us that 
the individuals would not meet with SIGTARP, while other mem¬ 
bers of the Auto Team would. We contacted these individuals di¬ 
rectly while reviewing documents and interviewing other witnesses. 
We asked Treasury to speak to these former Treasury officials 
about the importance of cooperating with SIGTARP. When it be¬ 
came clear that the individuals would not agree to be interviewed, 
we informed this Committee. 

The lack of cooperation by these former Treasury officials has 
significantly protracted SIGTARP’s review. We were forced to look 
elsewhere for the information. While we continued to request their 
cooperation, we reviewed more than 100,000 pages of documents, 
but those documents do not provide a complete picture. We often 
find in our audits a lack of detailed and complete documentation 
of decision-making related to TARP. Many discussions and deci¬ 
sions are made in meetings and telephone calls; interviews of gov¬ 
ernment officials are essential to gain a complete picture. Docu¬ 
ments such as emails simply do not tell the whole story. 

We interviewed others who might have information. We inter¬ 
viewed 43 current and former officials from GM, Delphi, three 
unions, PBGC, the Auto Team, and DSRA, which represents cer¬ 
tain Delphi salaried workers whose pensions GM did not top-up. 
Information from these witnesses and documents led SIGTARP to 
determine that Mr. Wilson, Mr. Feldman, and Mr. Bloom were the 
government officials who were involved in the Delphi pension deci¬ 
sion and discussions. 

SIGTARP does not have the ability to compel witness testimony. 
There is no valid reason for these former Treasury officials to 
refuse to be interviewed. Treasury suggested that SIGTARP’s inter¬ 
views are unnecessary because GAO already determined Treasury’s 
role and because Mr. Wilson and Mr. Feldman were deposed in GM 
and Delphi’s bankruptcies. GAO did not conduct interviews of 
Treasury’s role or whether there was any pressure by the Auto 
Team, instead deferring to SIGTARP. Also, we have read the depo¬ 
sitions and still find it necessary to conduct the interviews. 

The refusal by these former Treasury officials to speak to 
SIGTARP poses a significant obstacle to our ability to complete the 
audit and to taxpayers gaining a full understanding of the discus¬ 
sions and considerations in GM’s decision. Our need to speak with 
them is significant. That is balanced with the fact that there is no 
hardship for these individuals to come talk with us. Other impor¬ 
tant and very busy government officials have been interviewed by 
SIGTARP, including Secretary Geithner, former Secretary Paulson, 
Chairman Bernanke, and former Chairman Bair. 

Also, and this is very important, it sets a dangerous precedent 
if former Treasury officials who worked on TARP programs are al- 
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lowed to evade SIGTARP’s oversight and refuse to be interviewed. 
Such a precedent could potentially impact all of our ongoing and 
future audits. Most of the government officials who worked on 
TARP have since left government service. 

I want to thank the Committee for always supporting SIGTARP, 
and I am available to answer any questions that you have. 

[Prepared statement of Ms. Romero follows:] 
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Chairman McHenry, Ranking Member Quigley, members of the Committee, I want to 
thank the Committee for its continued support of SIGTARP. I want to thank you for inviting me to 
testify today regarding TARP investments in the automotive industry and SIGTARP’s audit of the 
decision making relating to General Motors’ (“GM”) 1 topping-up the pensions of certain hourly 
employees of Delphi Corporation. Delphi was GM’s components manufacturing division that was 
spun off from GM in 1999 and has since been GM’s largest auto parts supplier. I will address 
today the significant work that SIGTARP has conducted on our audit. I will also address the 
refusal by three former Treasury officials on the Auto Team to provide information to SIGTARP, 
which is preventing us from completing our audit. I have included additional background on the 
auto bailouts, the history of GM’s agreements related to Delphi employees’ pensions, and the 
current status of the TARP assistance to the auto industry, which is still very much alive today, 

SIGTARP’s mission is to serve the interest of all taxpayers who funded TARP through 
transparency, coordinated oversight, and robust enforcement. Today’s hearing involves two of 
those critical mission areas - transparency and coordinated oversight. SIGTARP provides 
transparency of the financial crisis and the Government’s response to the financial crisis so that we 
can all learn from lessons of the past in order to better protect taxpayers in the future. 

Transparency is also important because taxpayers who shouldered the burden and risk of TARP 
have an absolute right to know how these funds are spent, and the decision making behind TARP 
spending. 

Coordinated oversight is a key component of SIGTARP’s mission because the TARP 
bailout morphed into 13 subprograms of more than $400 billion spent for banks, the auto industry, 

’ For the purposes of this testimony, prior to July 10, 2009, “GM” refers to General Motors Corporation, the entity that 
filed bankruptcy. References to “GM” on and after July 10.2009 refer to General Motors Company, the entity' that 
acquired substantially all of the assets from General Motors Corporation. 
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housing, securities markets, and AIG. SIGTARP and GAO are in constant communication to 
closely coordinate our efforts so that we can leverage each other’s expertise and resources, cover 
the full playing field, and avoid unnecessary duplication. 

SIGTARP and GAO undertook a closely coordinated review of the events that resulted in 
GM’s decision to top-up the pensions of certain hourly employees but not salaried employees at 
Delphi. Both groups of employees were previously covered under GM’s pension plans when 
Delphi was a GM subsidiary. SIGTARP initiated its audit after receiving two separate requests 
from members of the House Committee on Oversight and Government Reform, Congressman 
Michael R. Turner (R-OH) and former Congressman Christopher J. Lee (R-NY). 2 Prior to 
initiating this audit, SIGTARP learned from GAO that it was also reviewing the Pension Benefit 
Guaranty Corporation’s (“PBGC”) termination of the Delphi pensions. In order to avoid 
duplication and ensure a full review, SIGTARP and GAO agreed to split the work, with GAO 
taking the lead on PBGC’s termination of the pensions and related issues, given its historical 
expertise related to pensions, and SIGTARP taking the lead on Treasury’s role in the decision, and 
whether the Administration or Auto Task Force pressured GM to provide additional funding for 
the Delphi pensions, given SIGTARP’s expertise. 

The Presidential Auto Task Force and Treasury’s Auto Team 

On February 15, 2009, the President convened the Presidential Task Force on the Auto 

Industry (“Auto Task Force") to deal with the bailouts of GM and Chrysler and named Treasury 

Secretary Timothy Geithner and National Economic Council Director Lawrence Summers to serve 

as co-chairs. The President also named several cabinet-level officials from across the Executive 

2 SIGTARP has also received requests for information on the Delphi pension issue from Senator Debbie Stabenow, 
Senator Roger Wicker, and Senator Charles Scliumer. 
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Branch to serve as members of the Auto Task Force. While the Auto Task Force was formed to 
deal with Chrysler and GM, the day-to-day decisions and duties fell to a group of Treasury 
officials known as the Auto Team. As reported in SIGT ARP’s audit “Factors Affecting the 
Decisions of General Motors and Chrysler to Reduce their Dealership Networks” (“Dealership 
Audit”), the Auto Team had the responsibility of evaluating GM and Chrysler’s restructuring plans 
and negotiating the terms of any further assistance. 

The Auto Team was headed by Steven Rattner, the co-founder of a private equity firm, and 
Ron Bloom, former investment banker and the head of collective bargaining for the United 
Steelworkers Union. Mr. Rattner and Mr. Bloom reported directly to Auto Task Force co-chairs 
Secretary Geithner and Larry Summers. Mr. Rattner left the team in July 2009, leaving Mr. Bloom 
as the head of the Auto Team. The Auto Team had a staff of 15 people who were employed by 
Treasury. 

SIGTARP’s Process in Conducting its Audit 

SIGTARP obtained and analyzed documents from Treasury; PBGC; GM; Delphi; the 
Delphi Salaried Retirees Association (“DSRA”); the International Union, United Automobile, 
Aerospace, and Agricultural Implement Workers of America (“UAW”); International Union of 
Electronic, Electrical, Salaried, Machine and Furniture Workers (“1EU”); and the United 
Steelworkers of America (“USW”). These documents included memorandums, briefing slides, 
contracts, court documents, correspondence, and other documentation. Additionally, SIGTARP 
reviewed all relevant email correspondence obtained from Treasury, GM, and Delphi, including 
both internal and external correspondence. 
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In order to bring full and complete transparency to the American taxpayers in its audits, 
testimony by witnesses is absolutely necessary and critical to SIGTARP’s review. One common 
theme that runs through SIGTARP’s audits is that there was often a lack of detailed and complete 
documentation of Government decision-making during the financial crisis and TARP. Documents 
do not tell the whole story. Many decisions were made through in-person meetings and telephone 
conversations (often at break-neck speed), necessitating witness testimony on all of the issues 
considered, the roles of individuals and groups, and the rationale for decision making, among other 
things. Because TARP spanned two Administrations and because many officials who worked on 
TARP related issues have since left the Government, interviews of former Treasury or other 
Government officials becomes critical to gaining a complete picture. 

SIGTARP has interviewed 43 current and former officials from GM, Delphi, DSRA, all 
three unions, PBGC, and Treasury, including Auto Team officials Steven Rattner, Sadiq Malik, 
and David Markowitz. However, these interviews do not provide a complete picture of the Auto 
Team’s role. Information obtained from witnesses and documents led SIGTARP to determine that 
other members of the Auto Team including Hairy Wilson and Matt Feldman were closely involved 
in the Delphi pension issues and their testimony to SIGTARP is critical to determine the nature of 
their involvement. Mr. Bloom’s role as the co-head of the Auto Team and, after July 2009, the 
sole head of the Auto Team, is also critical. 

Refusals for interviews 

Despite SIGTARP’s multiple interview requests, the three former members of the Auto 
Team who worked for Treasury, Mr. Bloom, Mr. Wilson, and Mr. Feldman, have refused to meet 
with SIGTARP to provide information and answer questions concerning SIGTARP’s audit. 
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Because each of these individuals is a former Treasury official, SIGTARP first requested 
interviews through Treasury, and was told that these former Treasury officials would not appear 
for interviews. SIGTARP then reached out directly to these former Treasury officials on multiple 
occasions to request interviews. These efforts culminated on April 30, 2012, when SIGTARP’s 
General Counsel sent a letter to each of the three former Treasury officials stating that SIGTARP 
had contacted them for assistance in our congressionally requested audit and that our 
understanding was that each was refusing to appear to discuss his role, which SIGTARP would 
report to Congress. Even then, these former Treasury officials have not appeared for an interview. 

There is no valid reason for these former Treasury officials to refuse to be interviewed by 
SIGTARP. Mr. Bloom, who was previously interviewed by SIGTARP related to our audit on the 
termination of auto dealerships, has not provided a reason for refusing SIGTARP’s interview. Mr. 
Wilson, in refusing to be interviewed told SIGTARP that he was incredibly busy and would be of 
no help. Mr. Feldman, through his attorney, has provided a letter to this Committee suggesting 
that his deposition in Delphi’s bankruptcy proceedings should provide a complete understanding of 
Mr. Feldman’s work and erase the need for SIGTARP to speak with him. In that deposition, 
Feldman stated that he had responsibilities across GM and Delphi and that he had been the “lead 
person at Treasury on pension issues.” As we have told Mr. Feldman’s attorney, a prior deposition 
in a bankruptcy proceeding does not change SIGTARP's need to interview him. 3 Given the 

’ The presence of a deposition in a bankruptcy is not an excuse to prevent an Inspector General from obtaining 
information. Mr. Feldman and Mr. Wilson were deposed in the summer of 2009. Mr. Bloom was not deposed. In 
June 2011. Mr, Bloom testified before Congress about GM, but did not answer any questions related to Delphi 
pensions, citing a private lawsuit brought against him by the DSRA. Mr. Bloom has since been dismissed as a party to 
the la wsuit. We have read the depositions and find it necessary to speak to these members of tire Auto Team. 
SIGTARP does not represent the interest of any 1 parties in the bankruptcy and should not be limited in its fact finding 
to questions asked by those parlies. Moreover, certain relevant facts occurred after the depositions. 
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objectives of SIGTARP’s review, interviewing the “lead person at Treasury on pension issues” 
would be critical. SIGTARP’s General Counsel has informed me that SIGTARP does not have the 
ability to compel witness testimony. These individuals’ refusal to speak to SIGTARP poses a 
significant obstacle to SIGTARP’s ability to complete its audit and to taxpayers gaining a full 
understanding of the discussions and considerations involved in GM’s decision. 

SIGTARP's Audit is Not Duplicative of GAO’s Audits 

GAO has confirmed to SIGTARP that it has not conducted an audit of the issues under 
SIGTARP’s review. GAO has published two reports related to the Delphi pensions: a timeline of 
events leading to the hourly pension top-up and a review of the PBGC termination of Delphi’s 
hourly and salaried pension plans. In its December 2011 report, GAO reported, “Although 
acknowledging the significant role Treasury played in GM’s restructuring, GM and Treasury 
officials stated that Treasury’s role was advisory concerning GM’s decisions not to take on 
additional Delphi pension liabilities but to honor the top-up agreements with some unions.” GAO 
confirmed with SIGTARP that they did not interview the Auto Team on the issues being reviewed 
by SIGTARP, but rather made the statement about the “advisory role” based on statements made 
in the bankruptcy depositions and by current Treasury employees who were not involved in GM’s 
decision on Delphi pensions. GAO’s report footnotes that SIGTARP is reviewing the role of the 
Treasury and the Auto Task Force. 

Background on Delphi Spin-Off 

In 1999, Delphi was spun off front GM. Delphi maintained a close relationship with GM 
and remained a crucial part of GM’s supply chain. Delphi has since been GM’s largest supplier of 
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automotive systems, components, and parts, and GM has been Delphi’s largest customer with 
annual purchases that ranged from approximately $6.5 billion to approximately $10,2 billion 
between 2005 and 2008. 

At the time of the Delphi spin-off, about 95 percent of all Delphi hourly employees were 
represented by unions, including the UAW, IUE, and USW. UAW was the largest union and 
represented roughly 72 percent of Delphi’s union workforce, followed by the IUE and the USW 
representing 24 percent and 4 percent, respectively. At the time, Delphi’s salaried employees 
were not represented by a union or organized as a group or association. 

When Delphi was spun-off from GM in 1999, GM agreed to guarantee the pension benefits 
of select Delphi hourly retirees should their pension plans ever be terminated or their benefits 
capped. Under the 1999 agreements, in the event Delphi ceased to do business or experienced 
financial distress and terminated or froze its pension plans, GM would provide those UAW, IUE, 
and USW Delphi retirees who had worked at GM prior to the spin-off with the same pension 
benefits provided to the unions’ GM retirees. Further, any reduction in the benefits GM provided 
to the unions’ GM retirees would reduce GM’s obligation to the unions’ Delphi retirees. Delphi’s 
salaried retirees and other hourly retirees who had worked at GM prior to the spin-off were not 
given pension benefit guarantee agreements. The GM agreements with UAW, IUE, and USW 
Delphi retirees were scheduled to expire in 2007. 

In 2005, Delphi filed for bankruptcy, a bankruptcy that would last until October 2009. In 
2007, with Delphi still in bankruptcy, GM entered into a memorandum of understanding that 
extended the unions’ pension benefit guarantees. In 2007, GM also agreed, subject to certain 
conditions, to assume all of Delphi’s hourly pension plans in two tranches. In September 2008, in 
the first tranche, the pensions of about 24 percent of Delphi’s hourly plan participants amounting 
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to $2.4 billion in pension liability was transferred to GM’s hourly pension plan. As a result, those 
Delphi hourly employees whose pensions were transferred were no longer part of Delphi’s hourly 
pension plan. The second tranche, a liability estimated at $3.2 to $3.5 billion, was due to be 
transferred to GM if Delphi consummated its planned bankruptcy reorganization. However, the 
reorganization did not occur and, therefore, GM decided not to assume the second tranche. In 
September 2008, Delphi froze and ceased funding the salaried pension plan and then in November 
2008, it froze and ceased funding the hourly pension plan. 

Delphi’s pension plans were insured by PBGC, a Government-backed pension insurer, 
which places liens on companies’ assets when they do not adequately fund their pension plans. 
After Delphi’s failure to make required minimum pension contributions in 2008, PBGC placed 
liens on certain Delphi assets. Further, in December 2008, Delphi disclosed that its pension plans 
may need to be terminated by PBGC. 

Background of the Auto Bailout and the Auto Team 

In November 2008, the CEOs of the big three U.S. automakers (GM, Ford, and Chrysler) 
testified before Congress asking the Government on behalf of their respective companies for 
billions of dollars in taxpayer assistance. Without the assistance, they argued their companies 
would not be able to remain solvent and continue their operations in the wake of the financial 
crisis. In testimony before the Senate Banking Committee on November 18, 2008, Rick Wagoner, 
then-CEO of GM, said that if the domestic auto industry were allowed to fail, “the societal costs 
would be catastrophic: three million jobs lost within the first year, U.S. personal income reduced 
by $150 billion, and a government tax loss of more than $156 billion over three years... not to 
mention the broader blow to consumer and business confidence.” 
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On December 18, 2008, Treasury made the decision to make TARP money available to the 
U.S. auto industry and created TARP’s Automotive Industry Financing Program (“AIFP”) and two 
additional TARP programs supporting the auto industry. According to Treasury, it made this 
decision to use TARP funds for AIFP to “prevent a significant disruption of the American 
automotive industry, which would pose a systemic risk to financial market stability and have a 
negative effect on the economy of the United States.” Over the next several months and years. 
Treasury provided a total of $79.7 billion to bailout GM, Ally Financial (formerly GMAC), 
Chrysler, and Chrysler Financial. 4 Of the $79.7 billion in TARP funds disbursed, GM received 
$50.2 billion, Ally received $17.2 billion, Chrysler received $10.9 billion, and Chrysler Financial 
received $1.5 billion. 5 

Treasury first provided GM with a $13.4 billion TARP loan in December 2008 under AIFP 
to help the company continue operating. The loan agreement required GM to submit a 
restructuring plan for review and approval by the “President’s Designee” by February 17, 2009. 
The loan agreement also required GM to make “Labor Modifications” 6 to its collective bargaining 
agreement that were approved by the UAW, which had the effect of incorporating union 
involvement in GM’s restructuring. 7 

On February 15, 2009, the President established the Auto Task Force. Two days later, as 
S1GTARP reported in its Dealership Audit, GM and Chrysler submitted restructuring plans to the 
Auto Team that called for a reduction in auto dealerships. GM also stated in its restructuring plan 


4 While Ford initially sought taxpayer assistance. Ford ultimately did not use any TARP funds when Treasury made 
funding available. 

5 Numbers may not total due to rounding. 

6 Labor Modifications were defined in the loan agreement as reductions in total compensation and changes in work 
rales to be competitive with Nissan. Toyota, and Honda, and the elimination of compensation or benefits for 
employees who have been fired or laid-off. 

The loan agreement notes that union approval of the Labor Modifications was required. Only ilic UAW’s approval 
was required because the UAW was the only union representing active employees at GM in December 2008. 


10 



19 


that Delphi’s failure to address its underfunded pension plans and raise the financing needed to exit 
bankruptcy would pose “a significant risk” to GM’s restructuring, and that GM had “no obligation 
to absorb Delphi’s salaried pension plan.” 

As SIGTARP reported in its Dealership Audit, the Auto Team worked with GM and 
Chrysler to devise and implement a strategy for restructuring and negotiating the terms of any 
further assistance. Brian Deese, who was Special Assistant to the President for Economic Policy 
and an assistant to Lawrence Summers, served as a White House liaison to the Auto Team. On 
March 30, 2009, the Auto Team released its response after reviewing the restructuring plans. The 
Auto Team rejected both plans noting that GM’s proposed pace of closing dealerships was too 
slow and was an obstacle to its viability. GM was given 60 days to submit a “more aggressive 
plan.” The Auto Team concluded that Chrysler could succeed only if it developed a partnership 
with another automotive company. 

As reported in SIGTARP’s Dealership Audit, a Treasury document summarizing TARP’s 
AIFP efforts noted that, although Chrysler and GM were on two different paths, “their best chance 
of success may well require utilizing the bankruptcy code in a quick and surgical way.” According 
to Treasury, this would not entail liquidation or a conventional bankruptcy. Instead a “structured” 
bankruptcy would function as a tool “to make it easier for Chrysler and General Motors to clear 
away old liabilities.” In an internal memo. Auto Team officials reiterated that their goal was to 
take advantage of the bankruptcy code to reject dealership franchise agreements without 
significant upfront costs. Chrysler filed for bankruptcy on April 30, 2009. GM filed bankruptcy on 
June 1, 2009. As reported in SIGTARP’s Dealership Audit, during bankiuptcy, both companies 
accelerated their dealership termination process. 
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GM’s Top-up of Pensions of Certain Delphi Hourly Retirees 

In the month prior to GM filing bankruptcy on June 1, 2009, GM negotiated with the UAW 
on a new collective bargaining agreement, with some negotiations occurring at Treasury in 
Washington, D.C. Members of the Auto Team were involved in these discussions. Part of the 
negotiations between GM and UAW included discussing Delphi pension issues. In July 2009, 
PBGC terminated Delphi’s pension plans, which meant PBGC assumed responsibility for making 
reduced pension benefit payments to both hourly retirees and salaried retirees. As part of GM’s 
bankruptcy restructuring, GM agreed to assume UAW’s Delphi pension benefit guarantee in GM, 
but not the IUE and USW’s guarantees. After GM emerged from bankruptcy and its restructuring 
was completed in July 2009, the newly emerged GM agreed to reestablish the IUE and USW’s 
Delphi pension benefit guarantees. 

Since October 2009, PBGC has paid Delphi’s hourly and salaried retirees statutorily 
defined pension benefit payments that are often lower than retirees’ previously promised benefits. 
Additionally, GM has topped-up the pension payments received by those UAW, IUE, and USW 
retirees covered by the pension benefit guarantee agreements with supplemental payments, which 
has increased the payments to their full promised benefit level. According to an analysis 
completed by GAO, Delphi’s pension plan participants total roughly 70,000 individuals, of which 
41 percent are covered by a pension top-up. Figure 1 provides a breakdown of the participants 
according to whether they are covered by GM’s top-up. 8 


8 The hourly retirees not covered include anyone who never was qualified because they were not members of the 
unions securing these agreements, were not members of the GM houriy plan prior to the spinoff, or lost their 
qualifications because they had a break in their employment or otherwise lost their seniority. Individuals who would 
otherwise be covered, but do not meet the retirement criteria of the plaa will also not receive top-ups. U.S. 
Government Accountability Office. “GM Agreements with Unions Give Rise to Unique Differences in Participant 
Benefits.’’ GAO-12-168.12/15/2011. 
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Figure 1: Delphi Retirees and Employees Covered by GM Top-Ups, by Plan 
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Source: PBGC and GM data via GAO 

SIGTARP is missing key details regarding GM’s decision to top-up certain pensions. Mr. 
Bloom, Mr. Feldman, and Mr. Wilson played key roles on the Auto Team, particularly with 
respect to decisions made pertaining to GM. Without their information, SIGTARP does not have 
sufficient facts to determine their role in the Delphi decision or to make a determination as to 
whether there was any pressure on GM in that decision. 

Current State of TARP’s Auto Bailout 

During the financial crisis, Treasury, through TARP, provided $79.7 billion to support 
automakers and their financing arms in order to “avoid a disorderly bankruptcy of one or more 
auto [motive] companies.” Of the $79.7 billion in TARP auto funds used, GM received $50.2 
billion (of which $23.2 billion has been repaid through proceeds from GM’s initial public offering, 
preferred stock redemption and other loan repayments). Ally received $17.2 billion (of which $2.7 
billion has been repaid), Chrysler received $10.9 billion (of which $8 billion has been repaid) and 
Chrysler Financial received $1.5 billion (of which $1.5 billion has been repaid). Treasury has fully 
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divested itself from Chrysler and Chrysler Financial. Treasury recovered the full $ 1.5 billion 
TARP investment in Chrysler Financial. Treasury suffered a $2.9 billion loss on its TARP 
investment in Chrysler. Treasury still owns 32 percent of GM and 74 percent of Ally. That leaves 
a total of $44.5 billion in TARP taxpayer auto funds still outstanding which includes the $2.9 
billion loss on Chrysler. 

General Motors 

Treasury currently holds 32 percent of GM’s common stock. Through June 30, 2012, 
Treasury had provided approximately $50.2 billion to GM. Of that amount, $20.1 billion was 
provided before bankruptcy and $30.1 billion was provided as financing during bankruptcy. 

During bankruptcy proceedings. Treasury’s loans were converted into common or preferred stock 
in GM or debt assumed by GM. In addition. Treasury has a claim arising from GM’s bankruptcy 
but does not expect to recover any significant additional proceeds from this claim. 

In November and December 2010, GM successfully completed an initial public offering 
(IPO). As part of the IPO, Treasury sold 412.3 million common shares for $13.5 billion in net 
proceeds reducing its number of common shares to 500.1 million and its ownership in GM from 
60.8 percent to 33.3 percent. On January 13, 2011, Treasury’s ownership in GM was diluted from 
33.3 percent to 32 percent as a result of GM contributing 61 million of its common shares to fond 
GM’s hourly and salaried pension plans. 

Chrysler 

Chrysler is no longer in TARP and taxpayers suffered a $2.9 billion loss on the TARP 
investment in Chrysler. 

Through October 3, 2010, Chrysler received $10.9 billion from TARP: $4.4 billion before 
bankruptcy to CGI Holding LLC — the parent company of Old Chrysler (the bankrupt entity) — 
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and Chrysler Financial; $ 1.9 billion in financing to Old Chrysler during bankruptcy; and $4.6 
billion to New Chrysler. In consideration for its assistance to Chrysler, Treasury received 9.9 
percent of the common equity in New Chrysler. 

On April 30, 2010, following the bankruptcy court’s approval of the plan of liquidation for 
Old Chrysler, the $1.9 billion loan was extinguished without repayment. In return. Treasury 
retained the right to recover proceeds from the sale of assets that were collateral for the loan from 
the liquidation of Old Chrysler assets. Of the $4,4 billion lent to Old Chrysler’s parent company, 
CGI Holding LLC, before bankruptcy, $500 million of the debt was assumed by New Chrysler 
while the remaining $3.9 billion 9 was held by CGI Holding LLC. On May 14, 2010, Treasury 
accepted $1.9 billion in full satisfaction of its $3.5 billion loan to CGI Holding LLC. 

On July 21, 2011, Treasury sold to Fiat for $500 million Treasury’s remaining equity 
ownership interest in New Chrysler. Treasury also sold to Fiat for $60 million Treasury’s rights to 
receive proceeds under an agreement with the UAW retiree trust pertaining to the trust’s shares in 
New Chrysler. Treasury also retains the right to recover proceeds from Old Chrysler’s bankruptcy, 
but, according to Treasury, it is unlikely to fully recover its $1.9 billion loan. 

Ally Financial, formerly known as GMAC 

Treasury currently holds approximately 74 percent of Ally Financial’s common stock and 
$5.9 billion worth of mandatorily convertible preferred shares. 

On December 29, 2008, Treasury purchased $5 billion in senior preferred equity from 
GMAC and received an additional $250 million in preferred shares through warrants that Treasury 
exercised immediately at a cost of $2,500. In January' 2009, Treasury loaned GM $884 million. 


9 Of this $3.9 billion, $0.4 billion were funds received under the Auto Supplier Support Program and the Auto 
Warranty Commitment Program. 
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which it invested in GMAC. In May 2009, Treasury exchanged this $884 million debt for a 35.4 
percent common equity ownership in GMAC. 

On May 21, 2009, Treasury made an additional investment in GMAC when it purchased 
$7.5 billion of mandatorily convertible preferred shares and received warrants that Treasury 
immediately exercised for an additional $375 million in mandatorily convertible preferred shares 
at an additional cost of approximately $75,000. 

On December 30, 2009, Treasury invested another $3.8 billion in GMAC, and Treasury 
received $2.5 billion in trust preferred securities and $1.3 billion in mandatorily convertible 
preferred shares. Treasury also received warrants, which were immediately exercised, to purchase 
an additional $127 million in trust preferred securities and $62.5 million in mandatorily 
convertible preferred shares at an additional cost of approximately $1,270 and $12,500, 
respectively. Additionally, Treasury converted $3 billion of its mandatorily convertible preferred 
shares into GMAC common stock, increasing its common equity ownership from 35.4 percent to 
56.3 percent. 

On December 30, 2010, Treasury announced the conversion of $5.5 billion of its 
mandatorily convertible preferred shares in Ally Financial to common equity, increasing 
Treasury’s ownership stake in Ally Financial’s common equity from 56.3 percent to 73.8 percent. 
On March 7,2011, Treasury sold $2.7 billion in trust preferred securities in Ally Financial in a 
public offering, resulting in $2.7 billion in total proceeds to Treasury. 

On March 31, 2011, Ally Financial filed a Form S-l Registration statement for an initial 
public offering with the Securities and Exchange Commission (“SEC”). The document includes a 
prospectus relating to the issuance of Ally Financial common stock. Ally Financial stated that the 
proposed IPO would consist of “common stock to be sold by the U.S. Department of the 
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Treasury.” Treasury agreed to be named as a seller but retained the right to decide whether to sell 
any of its 73.8 percent ownership of Ally Financial’s common stock and in what amounts. 

Chrysler Financial 

Chrysler Financial is no longer in TARP, having fully repaid the TARP investment. In 
January 2009, Treasury loaned Chrysler Financial $1.5 billion under A1FP to support Chrysler 
Financial’s retail lending. On July 14, 2009, Chrysler Financial fully repaid the loan. 

GM and Ally Financial Going Forward 

It is unclear how much taxpayers will recover from its TARP investments in GM and Ally 
Financial. Treasury has not sold any of its GM shares since 2010. In SIGTARP’s April 2012 
Quarterly Report, we noted that Treasury will need to sell its approximately 500 million shares in 
GM at $53,98 per share to break even. If the $756.7 million in dividends and interest received by 
Treasury is included in this computation, then Treasury will need to recover $26.2 billion in 
proceeds, which translates into a break-even price of $52.39 per share, not taking into account 
other fees or costs associated with selling the shares. Over the past 18 months, GM’s stock has 
closed at a high of $38.98 on January 7, 2011, and a low of $19.05 on December 19, 2011. GM’s 
stock price last week was selling at $20.51 on Thursday (July 5, 2012) last week. 

Ally has not conducted its IPO despite filing its S-l Registration statement with the SEC on 
March 31 sl of last year. Recently, on May 14, 2012, Ally announced that its mortgage subsidiary, 
Residential Capital, LLC, and certain of its subsidiaries (“ResCap”) filed for bankruptcy under 
Chapter 11 of the U S. Bankruptcy Code. On a Treasury blog posting on May 14, 2012, the day of 
ResCap’s bankruptcy filing. Treasury Assistant Secretary Tim Massad said that “Ally Financial, 
Treasury, and many independent analysts believed that it was possible to proceed with an initial 
public offering of Ally, which would have enabled Treasury to begin exiting its common equity 
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investment. However, Aily was forced to delay the IPO due to intensifying issues related to 
ResCap’s legacy mortgage liabilities—old loans made during the days before the housing bubble 
burst—and a general weakening in the IPO market... As with all of our investments, our objective 
today is to exit in a manner that balances speed of recovery with maximizing returns for taxpayers. 
We believe that by addressing the legacy mortgage liabilities at ResCap, the action taken today 
will put taxpayers in a stronger position to maximize the value of their remaining investment in 
Ally.” 

SIGTARP will be monitoring Treasury’s progress in the weeks and months ahead. Market 
conditions have slowed Treasury’s progress. In addition, due to the enormity of Treasury’s stake, 
it could take a number of years for Treasury to sell at or above break-even. According to the 
Congressional Oversight Panel (“COP”), the GM IPO was the largest IPO in U.S. history, and 
Treasury holds more GM shares than it sold in that IPO. Even if Treasury were able to sell a 
significant amount of its Ally stock in an IPO, as reported by COP, Treasury expects that it is 
likely to take one to two years following the IPO to dispose completely of Treasury’s ownership 
stake. Both COP and GAO have suggested that Treasury decide whether it should sell its stock 
below the break-even price. Although that would result in taxpayers getting out of these 
investments more quickly, it would decrease taxpayer return. Treasury should develop a concrete 
exit plan for GM and Ally. 

I commend the Chairman, Ranking Member, and members of the Committee for its 
commitment to transparency on this important issue. I am pleased to answer any questions that 
you may have. 
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Mr. McHenry. Thank you, Ms. Romero, and thank you for your 
service to our Government. 

Mr. Bloom, you are recognized for five minutes. 

STATEMENT OF RON BLOOM 

Mr. Bloom. Mr. Chairman and members of the Committee, good 
morning. While I am here today at your request in my capacity as 
a former Treasury official, I left the Treasury Department in Feb¬ 
ruary of 2011 and left government service in September of 2011. 
I am, therefore, not in a position to discuss events since February 
2011 or anything concerning possible future actions. 

During the period of my government service, I testified regarding 
the Treasury’s automotive investments in front of the Senate Bank¬ 
ing Committee on June 10th, 2009; the House Judiciary Commer¬ 
cial and Administrative Law Subcommittee on July 21st, 2009; the 
Congressional Oversight Panel on July 27th, 2009, and February 
25th, 2010; and the House Subcommittee on Regulatory Affairs, 
Stimulus Oversight, and Government Spending on June 22nd, 
2011. In addition, I participated in numerous meetings and discus¬ 
sions, and helped prepare and deliver written and oral responses 
to countless inquiries of SIGTARP, GAO, Congressional Oversight 
Panel, and individual elected officials and staff from both the 
House of Representatives and the Senate. 

I understand that the Committee has taken an interest in issues 
regarding the pensions of certain former employees of the Delphi 
Corporation. As you may know, I was named as a defendant in a 
lawsuit in federal court regarding that issue. On September 2nd, 
2011, I was dismissed from the case, as was Treasury and the 
President’s Auto Task Force. 

When President Obama took office, the American automobile in¬ 
dustry was on the verge of collapse. In the year prior, the industry 
lost over 400,000 jobs and, as 2008 came to a close, both GM and 
Chrysler were running out of cash and faced the imminent pros¬ 
pects of uncontrolled liquidations. The collapse of the U.S. auto in¬ 
dustry posed a substantial risk to financial market stability and 
the economy as a whole. Therefore, the previous Administration 
provided $24.8 billion to the auto industry. 

After studying the restructuring plan submitted by GM and 
Chrysler, President Obama decided that he would not commit any 
additional taxpayer resources to these companies without funda¬ 
mental change and accountability. He rejected their initial plans 
and demanded that they develop more ambitious strategies to re¬ 
duce cost and increase efficiencies. 

However, President Obama also recognized that failing to stand 
behind these companies would have far-reaching consequences. GM 
and Chrysler were supported by a vast network of auto suppliers 
which employed three times as many workers and depended on the 
automaker’s business to survive. An uncontrolled liquidation of a 
major automaker would have had a cascading effect throughout the 
supply chain, causing failures and job losses on a much larger 
scale. Because Ford and other auto companies depended on those 
same suppliers, the failure of the suppliers could have caused those 
auto companies to fail as well. Also at risk were the thousands of 
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auto dealers across the Country, as well as small businesses in 
communities with concentrations of auto workers. 

It was this interdependence that led some experts at the time to 
estimate that at least one million jobs could have been lost if GM 
and Chrysler went under. Widely respected economist Mark Zandi 
recently stated that 2.5 million jobs were at risk. These were grave 
risks at a time when our economy was losing 750,000 jobs per 
month; credit markets were still not functioning properly; bank 
lending had contracted substantially and there was no chance of 
securing private lending on a scale sufficient to save GM and 
Chrysler. 

To avoid uncontrolled liquidations, the President decided to give 
GM and Chrysler a chance to show that they could take the tough 
and painful steps to become viable companies. Working with their 
stakeholders and the President’s Auto Task Force, both GM and 
Chrysler underwent fair and open bankruptcies. This process re¬ 
quired deep and painful sacrifices from all stakeholders, including 
workers, retirees, suppliers, dealers, creditors, and the countless 
communities that rely on a vibrant American auto industry. The 
steps that the President took avoided a catastrophic collapse of the 
entire auto industry and kept hundreds of thousands of Americans 
working. 

Today the American automobile industry is mounting a come¬ 
back. In 2011, GM, Chrysler, and Ford increased their U.S. market 
share for the second year in a row. Exports of motor vehicles in 
2011 increased by 21 percent over 2010. This increase in market 
share and exports has translated into more American jobs. Since 
2009, the auto industry has added over 233,000 jobs, the fastest 
pace of job growth in the auto industry since 1997. In addition, 
since 2009, GM and Chrysler have announced investments totaling 
over $11.5 billion. 

In a better world, the choice to intervene in GM and Chrysler 
would not have had to be made. But amidst the worst economic cri¬ 
sis in a generation, the Administration’s decisions avoided dev¬ 
astating liquidations and provided the American auto industry a 
new lease on life and a real chance to succeed. 

I am prepared to do my best to answer your questions. 

[Prepared statement of Mr. Bloom follows:] 
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Written Testimony of Ron Bloom, Former Senior Advisor to the Secretary of the Treasury 
Before the House Subcommittee on 

TARP, Financial Services and Bailouts of Public and Private Programs 
July 10,2012 

Chairman McHenry, Ranking Member Quigley, and members of the Subcommittee, good 
morning. 

While 1 am here today, at your request, in my capacity as a former Treasury official, I left the 
Treasury Department in February of 2011 and left government service in September of 2011. I 
am therefore not in a position to discuss events since February 2011 or anything concerning 
possible future actions. 

During the period of my government service, I testified regarding the Treasury’s automotive 
investments in front of the Senate Banking Committee on June 10, 2009; the House judiciary 
Commercial and Administrative Law Subcommittee on July 21, 2009; the Congressional 
Oversight Panel on July 27, 2009 and February 25, 2010; and the House Subcommittee on 
Regulatory Affairs, Stimulus Oversight and Government Spending on June 22, 2011. 

in addition, I participated in numerous meetings and discussions and helped prepare and deliver 
written and oral responses to countless inquiries of SIGTARP, GAO the Congressional 
Oversight Panel and individual elected officials and staff from both the House of Representatives 
and the Senate. 

1 understand that the Committee has taken an interest in issues regarding the pensions of certain 
former employees of the Delphi Corporation. As you may know, I was named as a defendant in 
a lawsuit in federal court in Michigan (Black el al. v. PBGC et al.). On September 2, 2011, I was 
dismissed from the case, as was Treasury and the President’s Auto Task Force. 

Background on Auto Industry Involvement 

When President Obama took office, the American automobile industry was on the brink of 
collapse. Access to credit for car loans dried up and U.S. auto sales plunged by 40 percent. 

Auto manufacturers and suppliers dramatically curtailed production, in the year before President 
Obama took office, the industry shed over 400,000 jobs. 1 As 2008 came to a close, both GM 


1 hltp://w\v\v.bls.^ov/iaa/l!>s/iaaauto.ium . Automotive Industry: Employment, Earnings, and Hours. Bureau of Labor 
Statistics. 
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and Chrysler were running out of cash and faced the prospect of uncontrolled liquidations. Amid 
the worst financial crisis since the Great Depression, credit markets were frozen and no 
alternative sources of financing were available to GM and Chrysler. In this context, the potential 
collapse of the U.S. auto industry posed a substantial risk to financial market stability and would 
have had a negative effect on the economy as a whole. Therefore, the previous Administration 
provided $24.8 billion to the auto industry.* 

When President Obama took office, we faced a full-fledged recession, our financial system was 
still exceedingly fragile, and GM and Chrysler were requesting additional assistance. After 
studying the restructuring plans submitted by GM and Chrysler, President Obama decided that he 
would not commit any additional taxpayer resources to these companies without fundamental 
change and accountability. He rejected their initial plans and demanded that they develop more 
ambitious strategies to reduce costs and increase efficiencies to become more sustainable. 

However, President Obama also recognized that failing to stand behind these companies would 
have consequences that extended far beyond their factories and workers. GM and Chrysler were 
supported by a vast network of auto suppliers, which employed three times as many workers and 
depended on the automakers’ business to survive. An uncontrolled liquidation of a major 
automaker would have had a cascading impact throughout the supply chain, causing failures and 
job loss on a much larger scale. Because Ford and other auto companies depended on those 
same suppliers, the failure of the suppliers could have caused those auto companies to fail as 
well. 3 Also at risk were the thousands of auto dealers across the country, as well as small 
businesses in communities with concentrations of auto workers. 

It was the interdependence among the automakers, suppliers, dealers, and communities that led 
some experts at the time to estimate that at least 1 million jobs could have been lost if GM and 
Chrysler went under. 4 Other estimates suggested that job losses could have been even higher.’ 


1 The previous Administration provided $13.4 billion to GM. $4.0 billion to Chrysler, $5.9 billion to Ally Financial 
(formerly GMAC), and $1.5 billion to Chrysler Financial. 

3 hltp://voices.\vashinatonpost.com/economv-vvateh/2008/l2/fords mulaliv gm would drag en.himl . "Ford's 
Muiaiiy: GM Would Drag Entire Industry Into Bankruptcy." The Washington Posl. December 3, 2008. 

http:// ftnance.vahoo.com/biogs/dailv-ticker/baiiouts-am-chrvsler-were-aood-rord-too-alan- l 13859133.html . 
"Bailouts of GM. Chrysler Were Good for Ford Too: Alan Mulally,” Yahoo! Finance. June 26, 2012. 

4 httn://\v\vvv.cararoup.org/doeuments/Detroit Three Contraction Impact.pdf . ‘The Impact on the U.S. Economy of 
a Major Contraction of the Detroit Three Automakers." Center for Automotive Research. November 4. 2008, 

5 hnn://bankine.senate.aov/pubiic/ liles/ZandiSenateBankingCommittee 120408.pdf . Mark Zandi, "The State of the 
Domestic Auto Industry: Part 11." Testimony before the U.S. Senate Banking Committee. December 4, 2008. 


http://www.epi.ora/nage/-/ndf/bn227.Ddf?nocdn= I . Robert E. Scott, "When giants fa!!: Shutdown of one or more 
U.S. carmakers could eliminate up to 3.3 miiiion U.S. jobs." Economic Policy Institute. December 3. 2008. 
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These were grave risks at a time when our economy was losing 750,000 jobs per month and our 
financial system was still at risk. Credit markets were still not functioning properly and bank 
lending had contracted substantially, and therefore there was no chance of securing private 
lending on a scale sufficient to save GM and Chrysler, To avoid the liquidation of the 
companies, the President decided to give GM and Chrysler a chance to show that they could take 
tough and painful steps to become viable, profitable companies—and to stand behind them if 
they could. Working with their stakeholders and the President's Auto Task Force, both GM and 
Chrysler underwent fair and open bankruptcies that resulted in stronger global companies. This 
process required deep and painful sacrifices from all stakeholders—including workers, retirees, 
suppliers, dealers, creditors, and the countless communities that rely on a vibrant American auto 
industry. However, the steps that the President took not only avoided a catastrophic collapse and 
brought needed stability to the entire auto industry, they also kept hundreds of thousands of 
Americans working and gave GM and Chrysler a chance to once again become viable, 
competitive American businesses. And they avoided further shocks to our financial system and 
economy at a time when we could least afford it. 

Auto Industry Recovery 

Today, the American auto industry is mounting a comeback. In 2011, the industry reached an 
important milestone when all three Detroit automakers returned to profitability for the first time 
since 2004. Ford posted its highest profit since 1999, while GM posted its best annual profit 
ever in its 103-year history. In addition, GM became the world’s best-selling automaker again in 
2011, despite shedding four brands in bankruptcy. 

This positive financial performance is the result of expanded production and sales, in 2011, GM, 
Chrysler, and Ford increased their U.S. market share for the second year in a row (from 45.0 
percent to 46.9 percent). Before 2010, the last time the Detroit Three gained market share 
against their foreign competitors was in 1995. In addition, exports of motor vehicles in 2011 
increased by 21 percent over 20 iO. 6 

This increase in market share and exports translates into more American jobs. Since June 2009, 
the auto industry has added over 233,000 jobs—the fastest pace of job growth in the auto 
industry since 1997. 7 in addition, since June 2009, GM and Chrysler have announced 
investments totaling over $11.5 billion in their U.S. facilities, creating or saving over 27,000 
jobs. 


6 http://tse.exnort.Bov/TSE/ . TradeStats Express. Department of Commerce. 

7 http://ww\v.bis.aov/iae/tgs/iaeauto.htm . Automotive Industry: Employment, Earnings, and Hours. Bureau of Labor 
Statistics, 
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Investments and Repayments 

The U.S. Government provided a total of $80 billion to stabilize the U.S. automotive industry 
through investments in GM, Chrysler, Chrysler Financial, Ally Financial (formerly GMAC), and 
programs to support auto suppliers and guarantee warranties. As of today, $40 billion has been 
returned to taxpayers. While the Government does not anticipate recovering all of the funds that 
it invested in the industry, loss estimates from Treasury and the Congressional Budget Office 
have consistently improved. Independent analysts estimate that the Administration’s 
intervention saved the federal government tens of billions of dollars in direct and indirect costs, 
including transfer payments like unemployment insurance, foregone tax receipts, and costs to 
state and local governments. 8 

Treasury committed $12.5 billion to Chrysler ($4.0 billion under the Bush Administration and 
$8.5 billion under the Obama Administration, including undrawn commitments of $2.1 billion) 
and has recouped $11.2 billion. In May 2011, Chrysler repaid $5.1 billion in loans six years 
before their maturity date and terminated its ability to draw on the remaining $2.1 billion 
commitment. In June 2011, Fiat agreed to pay Treasury $500 million for its equity in Chrysler. 9 

Treasury provided $49,5 billion to GM ($13.4 billion under the Bush Administration and $36.1 
billion under the Obama Administration), of which $23.2 billion has been returned to taxpayers. 
In April 2010, GM repaid its $6.7 billion loan to Treasury five years before its maturity date. In 
November 2010, Treasury sold 45 percent of its GM common equity for $13.5 billion in net 
proceeds from a highly successful initial public offering (IPO). In December 2010, GM 
repurchased all $2.1 billion of Treasury's preferred stock. Treasury currently holds 500.1 
million shares or 32 percent of GM’s common equity. Following GM’s IPO, Treasury has a 
clear path to exit its remaining investment. 

Conclusion 

In a better world, the choice to intervene in GM and Chrysler would not have had to be made. 
But amid the worst economic crisis in a generation, the Administration’s decisions avoided 
devastating liquidations and provided the American auto industry a new lease on life and a real 
chance to succeed. 

I am prepared to do my best to answer your questions. 


s hUp://ww\v.cargroun.org/ndfs/Drnov2010.pdf and http://www.cargroup.org/pdfs/b an kruntcv.pdf . "The impact on 
the U.S. Economy of the Successful Automaker Bankruptcies.” Center for Automotive Research. November 17. 
2010 . 

9 Fiat also agreed to pay Treasury $60 million for its right to proceeds above a certain threshold received by the 
United Auto Workers retiree healthcare trust (or VEBA). http:/Avww-treasurv.gov/prcss-centcr/press- 
rcleascs/Pages/tg 11 OO.aspx 
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Mr. McHenry. Mr. Feldman, you are recognized for five minutes. 

STATEMENT OF MATTHEW FELDMAN 

Mr. Feldman. Thank you. 

Mr. Chairman and members of the Committee, I understand that 
I have been requested to appear today before you to discuss my 
role with the Treasury Department’s Auto Team, which I joined in 
March of 2009 as chief legal advisor and on which I served until 
August of 2009. 

The Treasury Department recruited me to join the Auto Team 
from my career as an attorney in private practice, where I special¬ 
ized in reorganizing and restructuring large businesses, not unlike 
the American automobile manufacturers that were in significant fi¬ 
nancial distress at that time in 2009. 

I believe that the work of the Auto Team contributed to a suc¬ 
cessful effort to avert disastrous consequences to both the Amer¬ 
ican automobile industry and the American economy as a whole. I 
am fiercely proud of my service and I am prepared today to assist 
the Committee in reaching a complete understanding of the Auto 
Team’s work during what was a difficult time and an unprece¬ 
dented challenge for all involved. 

Although it is wonderful to see the dramatic recovery of the auto¬ 
mobile manufacturers and the thousands of American jobs that 
were saved as a result of our work, I am mindful that the 
restructurings that the Auto Team worked on required many 
Americans to make great personal sacrifices. As a result of the Del¬ 
phi Corporation bankruptcy, for example, Delphi and the Pension 
Benefit Guaranty Corporation were forced to terminate Delphi’s 
pension plans, which means that there are Delphi retirees who, un¬ 
fortunately, will collect less than their full pension benefits. 

Delphi had underfunded its hourly pension plan and, later, its 
salaried pension plan well prior to filing for bankruptcy protection, 
a situation that ultimately threatened General Motors’ future suc¬ 
cess as it exited from its own bankruptcy. Because General Motors 
viewed a well-motivated workforce at its largest supplier as critical 
to ensuring an uninterrupted supply chain, General Motors made 
the commercially reasonable and necessary decision to honor cer¬ 
tain top-up agreements it entered into in 1999 with the United 
Auto Workers and certain other unions when Delphi was first spun 
off from General Motors. Sadly, many of Delphi’s employees did not 
have top-up agreements with General Motors, and some of those 
employees will face a shortfall in their pension payments as the 
PBGC assumes responsibility for their plans. 

The Auto Team agreed that honoring the top-up agreements was 
a prudent business decision, and we believed that doing so would 
protect both General Motors and the American taxpayers’ collective 
investment in the company. We supported General Motors’ busi¬ 
ness decision and I remain convinced today that it was the best 
course of action available at that time. 

While I am pleased that General Motors and other American 
automobile manufacturers have become successful, profitable con¬ 
tributors to our economy, I recognize that the restructuring process 
imposed painful, but necessary, sacrifices on many of Delphi’s 
stakeholders. As a bankruptcy practitioner and a restructuring spe- 
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cialist, I have seen similar circumstances all too often. It is, with¬ 
out a doubt, one of the most difficult, disheartening aspects of my 
job, and I have only the deepest sympathy for everyone affected. 

Prior to my invitation to testify here today, I received a request 
from the Office of the Special Inspector for Troubled Asset Relief 
Program that I participate in an interview. I attempted to deter¬ 
mine what further information SIGTARP believed it required to 
complete its audit because my memory concerning specific details 
was considerably better in July 2009, when I gave a lengthy depo¬ 
sition in connection with the Delphi Chapter 11 proceedings that 
covered many of the topics concerning my role on the Auto Team. 

It was my hope that the transcript of that deposition, along with 
the extensive documentary record SIGTARP has undoubtedly as¬ 
sembled, would be sufficient to meet SIGTARP’s needs. After sev¬ 
eral requests, SIGTARP provided a list of six topics on which it de¬ 
sired further information, but it appears that SIGTARP contacted 
the Subcommittee before I had an opportunity to respond. In any 
event, I am here today prepared to answer any questions the Sub¬ 
committee has concerning my role on the Auto Team, which I will 
do to the best of my ability. 

[Prepared statement of Mr. Feldman follows:] 
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Mr. Chairman and Members of the Subcommittee, I understand that I have been 
requested to appear before you today to discuss my role with the Treasury Department's Auto 
Team, which I joined in March 2009 as Chief Legal Advisor and on which I served until August 
2009. The Treasury Department recruited me to join the Auto Team from my career as an 
attorney in private practice, where 1 specialize in reorganizing and restructuring large businesses 
not unlike the American automobile manufacturers that were in significant financial distress at 
that time. I believe that the work of the Auto Team contributed to a successful effort to avert 
disastrous consequences to both the American automobile industry and the American economy 
as a whole. I am fiercely proud of my service and I am prepared today to assist the 
Subcommittee in reaching a complete understanding of the Auto Team’s work during what was a 
difficult time and an unprecedented challenge for all involved. 

Although it is wonderful to see the dramatic recovery of the automobile 
manufacturers, and the thousands of American jobs that were saved as a result of our work, I am 
mindful that the restructurings that the Auto Team worked on required many Americans to make 
great personal sacrifices. As a result of the Delphi Corporation bankruptcy, for example, Delphi 
and the Pension Benefit Guarantee Corporation were forced to terminate Delphi’s pension plans, 
which means there are Delphi retirees who unfortunately will collect less than their full pension 
benefits. Delphi had underfunded its hourly pension plan, and later its salaried pension plan as 
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well, prior to filing for bankruptcy protection, a situation that ultimately threatened General 
Motors’ future success as it exited from its own bankruptcy. Because General Motors viewed a 
well-motivated workforce at its largest supplier as critical to ensuring an uninterrupted supply 
chain. General Motors made the commercially reasonable and necessary decision to honor “top- 
up” agreements it entered into in 1999 with the United Auto Workers and other unions when 
Delphi was spun off from General Motors. Sadly, many of Delphi’s employees did not have top- 
up agreements with General Motors, and some of those employees will face a shortfall in their 
pension payments as the PBGC assumes responsibility for their pension plans. 

The Auto Team agreed that honoring the top-up agreements was a prudent 
business decision, and we believed that doing so would protect both General Motors and the 
American taxpayers’ collective investment in the company. We supported General Motors’ 
decision, and I remain convinced today that it was the best course of action available at the time. 
While 1 am pleased that General Motors and other American automobile manufacturers have 
become successful, profitable contributors to our economy, I recognize that the restructuring 
process imposed painful but necessary sacrifices on many of Delphi’s stakeholders. As a 
bankruptcy practitioner and restructuring specialist, 1 have seen similar circumstances all too 
often; it is without a doubt one of the most difficult, disheartening aspects of my job, and 1 have 
only the deepest sympathies for everyone affected. 

Prior to my invitation to testify here today, I received a request from the office of 
the Special Inspector General for the Troubled Asset Relief Program that I participate in an 
interview. I attempted to determine what further information SIGTARP believed it required to 
complete its audit because my memory concerning specific details was considerably better in 
July 2009, when 1 gave a lengthy deposition in connection with the Delphi chapter 11 
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proceedings that covered many topics concerning my role on the Auto Team. It was my hope 
that the transcript of that deposition, along with the extensive documentary record SIGTARP has 
undoubtedly assembled, would be sufficient to meet SIGTARP’s needs. After several requests, 
SIGTARP provided a list of six topics on which it desired further information, but it appears that 
SIGTARP contacted the Subcommittee before 1 had an opportunity to respond. In any event, 1 
am here today prepared to answer any questions the Subcommittee has concerning my role on 
the Auto Team. 
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Mr. McHenry. Thank you. 

Mr. Wilson. 

STATEMENT OF HARRY WILSON 

Mr. Wilson. Chairman McHenry, Ranking Member Quigley, and 
members of the Subcommittee, thank you for the opportunity to 
testify before you today. 

I am here to report, at your request, on the Government’s efforts 
in 2009 to avoid a catastrophic collapse of the U.S. automotive in¬ 
dustry and specifically regarding its investments in General Mo¬ 
tors. My testimony today is in my capacity as a former Treasury 
official, which I left in early August 2009, so that is the limit of 
my direct knowledge. 

First, some brief background on myself. I have spent the vast 
majority of my career in the private sector, working at some of the 
best financial firms in the Country with a focus on fixing troubled 
businesses. As the late 2008 financial crisis deepened and the 
Bush, and then Obama, Administrations began to intervene 
through TARP, I felt it was critical that Treasury officials had the 
restructuring skills that I had in order to minimize the cost to tax¬ 
payers. So although I am a lifelong Republican, due to my desire 
to serve my Country, I joined the Auto Team in early March 2009 
and focused primarily on General Motors. After General Motors 
exited bankruptcy, I wrapped up my work and left Treasury. 

I have continued my turnaround work both in the private sector 
and the public sector since then. For example, in 2010 I was Re¬ 
publican nominee for New York State comptroller. I ran on a plat¬ 
form of seeking to fix New York State’s broken government, and 
though I lost in a very close race with nearly 2.1 million votes, I 
was the top Republican vote-getter in New York in 2010. 

Shortly after that I founded my firm, The MAEVA Group, LLC, 
which is focused on fixing problem companies. 

Now let me turn to the auto rescue. In late 2008, early 2009, GM 
and Chrysler were on the verge of collapse due to years of mis¬ 
management and the financial crisis. Unfortunately, the capital 
markets were in the middle of an unprecedented shutdown, obliter¬ 
ating any possibility of private financing. This lack of private fi¬ 
nancing and the substantial interdependency of the American auto¬ 
motive industry meant the following: one, that absent tens of bil¬ 
lions of dollars, GM and Chrysler would liquidate; two, their liq¬ 
uidation would have meant the failure of many of their suppliers; 
and, three, the widespread failure of suppliers would have threat¬ 
ened Ford, which is why Ford never opposed our work. 

It is only because of this unique confluence of events, this once 
in a lifetime storm that threatened to destroy an essential Amer¬ 
ican industry that I, a staunch fiscal conservative, reluctantly came 
to accept that the only alternative, the least bad option, was emer¬ 
gency financial support, the path initiated by the Bush Administra¬ 
tion. 

The Obama Administration’s decision to pursue this work in a 
commercial manner, as they defined, meant that we would seek the 
best outcome with the minimum potential cost to the taxpayer. 

The results of that work speak for themselves. GM had its most 
profitable year ever in 2011, even though auto sales have still not 
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fully recovered to pre-crisis levels; it has grown market share and 
now has a fortress balance sheet. 

Tragically, the human cost to these massive restructurings were 
significant, and that is the sad part of any restructuring. But ab¬ 
sent the Auto Team’s work, the human cost and the cost to the 
American taxpayer would have been far, far greater. 

While Treasury was closely involved in pressing GM manage¬ 
ment for the major changes needed to make the company profit¬ 
able, we were very careful to never get involved in the specific deci¬ 
sions on plant closures, dealer closures, or the like. We would agree 
with GM on the broad strokes, which was to create a world-class 
auto business, and the key components of that, and they would 
make the detailed decisions that needed to be made to implement 
those broad strokes. 

This approach applied to the same sad story of Delphi. When 
Delphi came to the Auto Team’s attention, Delphi was bleeding ap¬ 
proximately $150 million in cash per month. GM was supporting 
Delphi because Delphi was the sole supplier for certain critical GM 
parts, so a Delphi liquidation would have shut down all of General 
Motors. This was an unsustainable proposition both for GM and for 
the American taxpayer. 

To resolve Delphi’s loan bankruptcy, GM management agreed to 
various measures, including providing capital and honoring the 
top-up agreements GM had made in 1999. Other commitments, in¬ 
cluding pensions for salaried employees or other unionized employ¬ 
ees not covered by top-up agreements, were not accorded additional 
consideration. 

Consistent with the rest of our work, Treasury provided general 
input, but not specific decisions to these matters, as was recognized 
in the GAO finding in December 2011. 

So, in closing, the restructuring world is a difficult one, filled 
with painful choices to minimize the human and financial costs, 
while maximizing the probability of a company’s long-term success. 
The human costs of the GM rescue were deep, significant, and trag¬ 
ic, and those who have suffered losses of any kind have my deepest 
sympathies. But as great as those costs were, they paled in com¬ 
parison to the costs of inaction. 

As a fiscal conservative, I wish our work had not been necessary. 
As an American citizen, I wish that more companies operated with 
better management so that these tragic situations would not hap¬ 
pen as frequently as they do. But amidst the worst financial crisis 
in the past 75 years, the actions of the Bush and Obama Adminis¬ 
trations avoided devastating liquidations and provided the Amer¬ 
ican auto industry a second chance. 

And then one last point on testifying. I would disagree with the 
characterization of my particular willingness to testify. Because I 
believe as SIGTARP now knows, I have committed to both the Ma¬ 
jority staff last Thursday, the Minority staff on Sunday, and 
through Treasury to SIGTARP officials themselves to testify and 
would be happy to do so. 

With that, I look forward to your questions. 

[Prepared statement of Mr. Wilson follows:] 
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Chairman McHenry, Ranking Member Quigley and members of the Subcommittee, thank you 
for the opportunity to testify before you today. 1 am here to report, at your request, on the 
government’s efforts in 2009 to avoid a catastrophic collapse of the U.S. automotive industry and 
specifically regarding its investments in General Motors (“GM”). 

My testimony today is in my capacity as a former Treasury official. 1 no longer work at Treasury 
and therefore no longer participate in the oversight of Treasury’s automotive investments. Thus, 

I am not in a position to discuss events since early August 2009 or anything concerning possible 
future actions. 

Background 

Let me provide some of my professional background for context. 1 have spent the vast majority 
of my career in the private sector, working at some of the best financial firms in the country, with 
a primary focus on fixing troubled businesses. My interest in such work began early in my 
career, when 1 witnessed the catastrophic implications of bad management decisions or strategic 
missteps on everyday working people. I also saw this in my own life, when my immigrant 
mother was laid off from her job as a sewing machine operator, causing significant challenges 
for our working class family. As a result of these experiences, much of my life's work has been 
dedicated toward fixing problem companies before even greater misfortunes befall their 
employees and their key stakeholders. 

As we entered late 2008 and our nation’s financial crisis deepened, I became increasingly 
concerned about the ability of our nation’s government to deal with an unprecedented financial 
crisis. In particular, as the Bush Administration initiated the first TARP investments, 1 felt that it 
was critical that the people making these investments bring deep, private sector restructuring 
experience to bear in order to minimize losses to U.S. taxpayers. 

I wanted to serve my country in this time of great need and, though 1 am a lifelong Republican, I 
reached out in early 2009 to offer my services to the Administration and officially joined the 
team in early March 2009. My role was primarily focused on General Motors and the underlying 
business diligence for our team’s collective efforts. After General Motors completed its 
bankruptcy process, I wrapped up my work and left the Treasury Department in early August 
2009. 

Since then, 1 have sought to continue working to fix underperforming institutions, including 
those in the public sector. For example, in 2010,1 was the Republican, Conservative and 
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Independence Party nominee for New York State Comptroller and nearly unseated the 
Democratic incumbent. I ran on a platform of seeking to fix New York State’s broken and 
profligate government. Though I lost, I ultimately ran over 500,000 votes ahead of the top of the 
top of the ticket and wound up with arguably the best showing for a Republican statewide 
challenger in New York since George Pataki in 1994. 

Shortly after that, I founded my firm, The MAEVA Group, LLC, which is focused on fixing 
problem companies. I also now serve on a number of corporate boards, including Yahoo!, 
Visteon, Inc., and YRC Worldwide. 

Auto Rescue 

I will turn my attention now to the auto rescue. In late 2008 and early 2009, GM and Chrysler 
were on the verge of collapse. Years of mismanagement had led them to this point. 

Unfortunately, their near-failure coincided with an unprecedented shutdown in the capital 
markets, obliterating any possibility of private financing. 

This combination of a lack of financing options and the substantial interdependency of the 
American automotive industry meant the following: 

• Absent tens of billions of dollars in financing (available at that time only from the federal 
government), GM and Chrysler would liquidate; 

• Their liquidation would have meant the failure of many of their suppliers, who were 
dependent, in large part, upon GM and Chrysler business; 

• The widespread failure of the supplier base would have threatened Ford and would have 
risked Ford’s liquidation in a matter of months. That is why, even though the federal 
government worked to rescue two of its biggest competitors, Ford never opposed our 
work - their leadership understood the risks to their own business of inaction. 

Thus, the entire American automotive industry would have been at risk due to the intersection of 
chronic mismanagement and the worst financial crisis since the Great Depression. It is only 
because of this unique confluence of events - this once-in-a-lifetime storm — that I, a staunch 
fiscal conservative, reluctantly came to accept that the only alternative - the “least bad” option - 
was emergency financial support, the path initiated by the Bush Administration. 

Having swallowed that bitter but necessary pill, the key question became: how to structure the 
TARP investments in a way that minimized the potential cost to the taxpayer. I was heartened by 
the Administration’s decision that it would act in a commercial manner, as I believed that was 
the only prospect for a successful rescue. And while I feared the moral hazard risks of any rescue 
attempt, for the key reasons I mentioned, 1 was convinced that our efforts were the least bad 
option. 

The results of that work speak for themselves: General Motors had its most profitable year ever 
in 2011, even though auto sales have still not fully recovered to pre-crisis levels. GM has grown 
market share for the first time in many years and now has a fortress balance sheet - all a result of 
the work done in 2009. As a result of this work, the auto industry has proceeded to grow again — 
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adding over 230,000 jobs through May 2012, the fastest pace of job growth in the auto industry 
since 1997. Contrast this track record with the many forecasts that estimated the loss of over one 
million jobs had the restructurings not taken place. 

Tragically, the human costs of these massive restructurings were significant, and that is the sad 
part of any restructuring. But. absent the auto team's work, the human costs, and the costs to the 
American taxpayer, would have been far, far greater. That is the trade-off that must be made in 
every restructuring. While Treasury was closely involved in pressing GM management for the 
major changes needed to make the Company profitable, we were very careful to never get 
involved in specific decisions on plant closures, dealer closures or the like. We would agree with 
GM on the broad strokes - creating a world-class auto business and the key components of that - 
- and they would make the detailed decisions that needed to be made to implement those broad 
strokes. 

The sad story of Delphi falls into this same bucket. At the time that Delphi came to the auto 
team's attention, Delphi was bleeding cash at the rate of approximately $150 million per month. 
Because Delphi was the sole supplier for certain critical GM parts, GM was supporting Delphi in 
order to keep it from liquidating and thus shutting down GM's operations. This was an 
unsustainable proposition, both for GM and, more importantly, for the American taxpayer. As 
part of a broad plan of reorganization to resolve Delphi’s four-plus year old bankruptcy. General 
Motors management agreed to a series of measures, including providing necessary capital for 
Delphi to restructure and to honor the “top-up" agreements GM had made in 1999. Tragically, in 
order to effectuate this plan, pensions that were not governed by these contractual agreements, 
including pensions for salaried employees or other unionized employees, were not accorded 
additional consideration. 

Consistent with the rest of our work, Treasury provided general input but not specific decisions 
in these matters. As the GAO found in its December 2011 report on the Delphi pension matter 
that “with regard to GM’s decisions regarding the assumption of Delphi’s plans and top-up 
agreements. Treasury played an advisory role only, according to GM and Treasury officials. 
Similarly, according to PBGC officials, PBGC independently decided to terminate the Delphi 
plans. The documents we reviewed, including GM and Delphi SEC filings and PBGC internal 
records, are consistent with these statements.” 

Closing 

The restructuring world is a difficult one. In virtually all restructuring cases, professionals are 
faced with a series of painful options, brought about typically by years of mismanagement. Once 
a company enters or approaches a restructuring, the choices to be made center around how to 
minimize the human and financial cost in the short-term while maximizing the probability of the 
Company’s success, for itself and its remaining stakeholders, in the long-term. That was the 
position in which GM and Delphi management found themselves in early 2009. The human costs 
of their rescues were deep, significant and tragic, and those who have suffered losses of one kind 
or another have my deepest sympathies. But those costs, as great as they were, pale in 
comparison to the costs of inaction, which was the only choice left at that time. As a fiscal 
conservative, I wish our work had not been necessary. As an American citizen, I wish that more 
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companies operated with better management - which is a key focus of my professional work - so 
that these tragic situations would not happen as frequently as they do. Amid the worst financial 
crisis in the past 75 years, however, the actions of the Bush and Obama Administrations avoided 
devastating liquidations and provided the American auto industry a second chance - one that was 
necessary and that has been well utilized since that time. 

Thank you again for the opportunity to testify. I look forward to your questions. 
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Mr. McHenry. We certainly appreciate that willingness that has 
been just over a year in the making. But we are grateful for it 
nonetheless, as well as the other two members of the Task Force, 
even if it is at the eleventh hour. And we are grateful, as I said, 
for the Ranking Member and his good work and the Minority staffs 
good work in securing those commitments the day before this im¬ 
portant hearing. We are simply just trying—and thank you for sub¬ 
mitting that for the record; that is going to be one of my records. 

If we could submit for the record whether or not the three mem¬ 
bers of the Task Force represented today will submit themselves 
for that interview with SIGTARP. The outline that I have of exten¬ 
sive requests from SIGTARP to you three gentlemen, Mr. Bloom, 
Mr. Feldman, and Mr. Wilson, is extensive. So pardon me for not 
relieving you of the burden of testifying before Congress when we 
get that commitment at 5:46 the day before a 10 a.m. hearing. But 
I think we are going to continue with this and expect some ques¬ 
tions on that, as I am sure you do. 

Mr. Wilson, Mr. Feldman, thank you for your willingness to tes¬ 
tify on the particular issue of this hearing. And, Mr. Bloom, we will 
direct some questions to you to see if you will be willing to submit 
some testimony for that. 

With that, Ms. Clowers, from the Government Accountability Of¬ 
fice, you are recognized for five minutes. 

STATEMENT OF NIKKI CLOWERS 

Ms. Clowers. Thank you, Chairman McHenry, Ranking Member 
Quigley, and members of the Subcommittee. 

I appreciate your having me here today to speak about the termi¬ 
nation of Delphi’s pension plans. In my comments today I will dis¬ 
cuss two issues: first, the key events leading to the termination of 
Delphi’s pension plans and, two, the role of the Department of 
Treasury in those events. My comments are based on our recent re¬ 
ports on these issues. 

First, the termination of Delphi’s pension plans and the provision 
of retirement benefit supplements, also called top-ups, to some Del¬ 
phi employees, but not others, culminated from a complex series of 
events involving Delphi, GM, various unions, Treasury, PBGC that 
stretched back to 1999. In that year, GM spun off Delphi as an 
independent company. At that time, GM agreed to provide top-ups 
to collectively bargain hourly employees, meaning that if something 
went wrong with these pension plans for these employees after Del¬ 
phi became a separate company, GM would ensure these employees 
received their promised benefits. 

No such agreement was negotiated for salaried employees. When 
these agreements were negotiated, Delphi’s pension plan for the 
hourly workers was not fully funded. In contrast, the plan for the 
salaried workers was fully funded. 

Delphi filed for bankruptcy in 2005 and, as part of its initial re- 
organizational plan made public in 2007, the company planned to 
maintain its pension plans. But by this time both the salaried and 
union pension plans were underfunded. As part of Delphi’s exit 
from bankruptcy, GM agreed to take on some liabilities from Del¬ 
phi’s hourly pension plans in two phases. However, by the time GM 
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declared bankruptcy in June 2009, it had only taken on the first 
phase of the plan’s liabilities. 

GM did agree with the UAW, however, as part of its restruc¬ 
turing, that GM would honor the previously negotiated top-ups. 
Salaried Delphi employees and Delphi employees who belong to 
other unions were not included in this agreement. 

Employees of these other unions, along with Delphi salaried em¬ 
ployees, protested this outcome in bankruptcy court. To maintain 
its supply chain, GM agreed to top-up the pensions of two other 
unions, as their consent was needed to resolve Delphi’s bankruptcy. 
However, they did not agree to do so for the salaried workers, and 
this is where the situation stands today. 

I would now like to discuss Treasury’s role in these events. 
Treasury’s role stemmed from its position as the primary lender to 
GM in its bankruptcy. As the primary lender, GM played a signifi¬ 
cant role in helping GM resolve the Delphi bankruptcy in terms of 
GM’s interest. However, with regard to GM decisions about Delphi 
pension plans, court filings and statements from GM and Treasury 
officials suggest that Treasury deferred to GM’s business judgment. 

Nevertheless, according to the records and Treasury officials, 
Treasury agreed with GM’s assessment that the company could not 
afford the potential cost of sponsoring the Delphi hourly plan itself 
upon emerging from bankruptcy. Treasury also agreed with GM’s 
rationale not to assume the Delphi salaried plan since that plan 
had been fully funded when GM transferred it to Delphi in 1999. 

As for the top-ups, Treasury officials said that while Treasury 
did not explicitly approve or disapprove of GM’s agreement to 
honor previously negotiated top-up agreements with some unions, 
it agreed with GM’s conclusion that it had solid commercial reasons 
to enter into such agreement. In particular, Treasury stated that 
its aim was to ensure that new GM would only assume the liabil¬ 
ities of old GM that were commercially necessary, and that due to 
new GM’s continued dependency on the UAW workforce and the 
workforce of other unions, Treasury officials felt GM had solid com¬ 
mercial reasons to agree to the top-ups for these retirees. Also, 
Treasury stated that GM was never obligated to provide top-ups to 
the salaried or other retirees. 

In conclusion, Mr. Chairman, when companies go bankrupt and 
leave their plans with large, unfunded liabilities, some participants 
will not get their full benefits promised to them by their employer. 
This, unfortunately, is not unusual. What makes this case more 
unusual is the series of events that unfolded over the last decade 
that lead us here today and the number of players, including Del¬ 
phi, PBGC, the unions, GM and Treasury, and the roles they 
played. 

Mr. Chairman, Mr. Ranking Member, and members of the Sub¬ 
committee, this completes my prepared statement. I would be 
happy to answer any questions that you may have at the appro¬ 
priate time. My colleague, Charles Jeszeck, is also available to an¬ 
swer any specific questions regarding PBGC. 

[Prepared statement of Ms. Clowers follows:] 
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Mr. Chairman, Ranking Member Quigley, and Members of the 
Subcommittee: 

Thank you for the opportunity to discuss our work on the termination of 
Delphi’s pension plans. As you know, the Delphi Corporation (Delphi) was 
a global supplier of mobile electronics and transportation systems that 
began as part of the General Motors Corporation (GM) and was spun off 
as an independent company in 1999. 1 Following Delphi’s bankruptcy, the 
Pension Benefit Guaranty Corporation (PBGC), the government 
corporation that insures private-sector defined benefit (DB) plans, 
terminated Delphi’s six plans in July 2009. The plans were estimated to 
be underfunded by a combined $7.2 billion at termination, of which PBGC 
expects to cover about $6 billion. 2 Since the termination, there has been 
controversy over different pension benefit outcomes for certain unionized 
and non-unionized Delphi retirees. Further, the involvement of the U.S. 
Department of the Treasury (Treasury) in the bankruptcy of GM, Delphi’s 
former parent company, raised questions for some about the role that 
Treasury played in PBGC’s decision to terminate Delphi’s pension plans, 
the decisions to provide retirement benefit supplements (“top-ups”) to 
certain Delphi employees, and the resulting outcomes for Delphi plan 
participants. 

My testimony discusses key events related to the termination of Delphi 
pension plans and the reasons for GM providing retirement benefit 
supplements to certain Delphi employees, and Treasury’s role in those 
events. My comments are based on our March and December 2011 


1 At the time of the spinoff, Delphi established two pension plans, with assets and liabilities 
transferred from their GM counterparts: the Delphi Hourly-Rate Employees Pension Plan 
(hourly plan) and the Delphi Retirement Program for Salaried Employees (salaried plan). 
Delphi acquired four more plans after the spin-off from GM. Before bankruptcy 
reorganization, GM’s legal name was General Motors Corporation. The legal name of the 
new entity created in the bankruptcy process is General Motors Company (the entity that 
purchased the operating assets of the pre-reorganization corporation, which we discuss 
later in this statement). As of October 19, 2009, General Motors Company became 
General Motors LLC. Throughout this statement, in cases where a distinction is important, 
we refer to the pre-reorganization corporation as “old GM" and the post-reorganization 
company as “new GM.” 

2 A DB plan promises a benefit that is generally based on an employee’s final pay and 
years of service. The employer is generally responsible for funding all or most of the 
benefit, investing and managing plan assets, and bearing the investment risk. 
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reports that examined these and related issues. 3 To construct a timeline 
of events and identify Treasury’s role in those events for our reports, we 
relied on publicly available documents, such as bankruptcy filings by GM 
and Delphi, Treasury officials’ depositions, company reports to the 
Securities and Exchange Commission, press releases; and documents 
received from groups we interviewed, including Delphi, GM, the Delphi 
Salaried Retirees Association (DSRA), PBGC, and Treasury. We 
performed the work on which this statement is based from October 2010 
to December 2011 in accordance with generally accepted government 
auditing standards. Those standards require that we plan and perform the 
audit to obtain sufficient, appropriate evidence to provide a reasonable 
basis for our findings and conclusions based on our audit objectives. We 
also coordinated with the Special Inspector General for the Troubled 
Asset Relief Program (SIGTARP) because of that office’s work on 
Treasury’s role in GM’s decision to provide top-ups for certain hourly 
workers, including whether the Administration or Treasury pressured GM 
to provide additional funding for the hourly plan. 


Key Events Leading to 
the Termination of 
Delphi’s Pension 
Plans 

As part of Delphi’s spin-off from GM in 1999, GM was required to 
collectively bargain with the unions affected by the spin-off—including the 
International Union, United Automobile, Aerospace, and Agricultural 
Implement Workers of America (UAW); the International Union of 
Electronic, Electrical, Salaried, Machine and Furniture Workers, AFL-CIO 
(IUE); and the United Steelworkers of America (USWA), as well as other 


Three Unions Secured Top- 
Up Agreements in 
Negotiations Following 
Delphi’s Spin-Off from GM 


3 See GAO, Key Events Leading to the Termination of the Delphi Defined Benefit Plans , 
GAO-11-373R (Washington, D C : Mar. 30, 2011); and GAO, Delphi Pension Plans: GM 
Agreements with Unions Give Rise to Unique Differences in Participant Benefits, 
GAO-12-168 (Washington, D.C.: Dec. 15, 2011). These products provide additional details 
on the scope and methodology of this work. 
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“splinter" unions. 4 As a result of these negotiations, GM agreed to pay 
top-ups to “covered employees” with UAW, IUE, or USWA if the Delphi 
pension plans were terminated or frozen at a later date, covering any 
difference between the amount PBGC would pay them and the benefit 
amount promised by the Delphi plans. 5 Also, on December 22, 1999, 
Delphi agreed to indemnify GM for all benefits provided by GM under the 
UAW benefit guarantee. 6 At the time GM entered into these agreements, 
Delphi’s salaried plan was fully funded while Delphi’s hourly plan was not 
fully funded. 7 


4 The splinter unions include the International Association of Machinists and Aerospace 
Workers; International Brotherhood of Electrical Workers; Michigan Regional Council of 
Carpenters, Local 687 and Interior Systems, Local 1045; International Brotherhood of 
Painters and Allied Trades of the United States and Canada, Sign and Display Union 
Local 59; International Brotherhood of Teamsters; international Brotherhood of 
Boilermakers; International Union of Operating Engineers; and United Catering Restaurant 
Bar and Hotel Workers. 

& 'Covered employees" were generally defined as those who had been represented by 
these unions as GM workers and now as Delphi workers with no break in employment or 
seniority as of May 28, 1999. 

^This indemnification would allow GM to have a claim against Delphi for any expenses 
incurred by GM for coverage of guaranteed benefits. 

7 According to data provided by Delphi, based on a fair market valuation of plan assets the 
Delphi salaried plan was 108.8 percent funded as of year-end 1998 and 122.7 percent 
funded as of year-end 1999 while the Delphi hourly plan was 69.1 percent funded as of 
year-end 1999. A plan is fully funded if as of a particular date, plan assets equal or exceed 
the relevant measure of plan obligations. However, for the typical pension plan invested in 
a mix of stocks and bonds, measures of funded status can be highly volatile, so that a 
plan that is fully funded on one date could be substantially less than fully funded on a 
subsequent date. 
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After Delphi Filed for 
Bankruptcy, Delphi and 
GM Agreed to Extend the 
Top-Up Agreements with 
the Three Unions 


From 2001 to 2005, Delphi suffered large losses, and the company filed 
for bankruptcy in October 2005. After Delphi filed for bankruptcy, Delphi 
and GM agreed to extend the top-up agreements with UAW, IUE, and 
USWA. 8 The splinter unions negotiated for other benefits at this time, but 
were not guaranteed top-ups. No other agreements were reached in 
relation to top-ups for salaried workers. 


In September 2007, GM and Delphi entered into a global settlement 
agreement that included a plan to transfer assets and liabilities from 
Delphi’s hourly pension plan to the GM hourly pension plan, and for 
Delphi to freeze new accruals to its hourly plan. The agreement did not 
establish a specific effective date, but listed various conditions that had to 
be met for it to become effective. Before becoming effective, the 
agreement was modified in September 2008, based on further 
negotiations described below. 


Under Delphi’s initial reorganization plan, the company planned to 
emerge from bankruptcy without terminating its pension plans. However, 
in April 2008, the deal with investors that would have made this possible 
fell through. Five months later, in September 2008, Delphi and GM 
amended their September 2007 global settlement agreement to specify 
that GM would take responsibility for approximately $3.4 billion of net 
liabilities in Delphi’s hourly plan in two phases. In the first phase, GM 
would assume a portion of Delphi’s hourly plan with net liabilities of $2.1 
billion. This transfer took place on September 29, 2008. In the second 
phase, upon “substantial consummation” of Delphi’s reorganization, the 
remaining assets and liabilities in Delphi’s hourly plan would be 
transferred to GM. No comparable arrangements were made for a 
transfer of assets and liabilities for Delphi's salaried plan or other smaller 


8 ln June 2007, GM, Delphi, and UAW entered into a memorandum of understanding 
(MOU) extending the GM benefit guarantee for Delphi UAW workers, which would be 
enforceable if benefit accruals for future credited service in the Delphi hourly plan were 
frozen and if the plan were terminated. On August 5, 2007, GM and Delphi entered into a 
MOU with Delphi IUE, and on August 16, 2007, with Delphi USWA, providing the same 
top-up guarantee as the Delphi UAW MOU. 
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plans. In September 2008, Delphi froze its salaried plan and three of its 
smaller plans, and in November 2008, Delphi froze its hourly plan. 9 


Losses throughout the 
Automotive Industry 
Pushed Delphi Near 
Liquidation and GM to 
Seek Assistance from 
Treasury 


Beginning in the fail of 2008, economic conditions deteriorated throughout 
the automotive industry. Delphi experienced declining revenues as GM 
and other manufacturers sharply reduced production in response to 
rapidly falling sales. According to documents provided by PBGC, when 
Delphi’s financing agreement with its debtor-in-possession (DIP) lenders 
expired on April 21, 2009, Delphi’s operations were threatened by the 
prospect of imminent liquidation. On April 21, PBGC determined that it 
would seek termination of the Delphi salaried and hourly pension plans to 
avoid the losses that would result if the DIP lenders were to foreclose on 
their collateral and break up Delphi’s controlled group. However, at the 
request of Delphi and the DIP lenders, PBGC agreed not to proceed with 
the termination in order to allow the parties to continue negotiating. In 
exchange, the DIP lenders agreed to give PBGC advance notice of any 
decision to foreclose so that PBGC could commence termination of the 
Delphi pension plans in time to protect PBGC’s claims. 


9 A freeze is an amendment to a DB plan to limit some or all future pension accruals for 
some or all participants. For more information on types of freezes and their effects, see 
GAO, Defined Benefit Pensions: Plan Freezes Affect Millions of Participants and May 
Pose Retirement Income Challenges , GAO-08-817 (Washington, D.C.: July 21, 2008). 
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GM’s tosses in the fall of 2008 led the company to seek assistance from 
Treasury through the Automotive Industry Financing Program (AIFP). 10 
As a condition of receiving this assistance, GM was required to develop a 
restructuring plan to identify how the company planned to achieve and 
sustain long-term financial viability. In April and May 2009, Treasury 
worked with GM to develop a restructuring plan through the Presidential 
Task Force on the Auto Industry (Auto Task Force) and its staff (auto 
team). 11 On June 1, 2009, GM filed for bankruptcy and sought the 
approval of the bankruptcy court for the sale of substantially all of the 
company’s assets to a new entity (“new GM”). 12 In court documents, a 
Treasury official stated that Treasury was mandated by the President to 
act in a “commercially reasonable manner” as it related to GM’s 
restructuring and ensure that the new GM assumed only those liabilities 
of the old company that were thought to be “commercially necessary" for 
the new company to operate. 13 As GM's primary lender, Treasury was 


,0 ln December 2008, Treasury established AIFP under the Troubled Asset Relief Program 
(TARP) to help stabilize the U.S. automotive industry and avoid disruptions that would 
pose systemic risk to the nation’s economy. TARP was originally authorized under the 
Emergency Economic Stabilization Act of 2008 (EESA), Pub. L. No. 110-343, div. A, 122 
Stat. 3765 (codified as amended at 12 U.S.C. §§ 5201-5261). EESA originally authorized 
Treasury to purchase or guarantee up to $700 billion in troubled assets. The Helping 
Families Save Their Homes Act of 2009 amended EESA to reduce the maximum 
allowable amount of outstanding troubled assets under EESA by almost $1.3 billion, from 
$700 billion to $698,741 billion. Pub. L. No. 111-22, div A, § 402(f), 123 Stat. 1632, 1658. 
Under EESA the appropriate committees of Congress must be notified in writing when the 
Secretary of the Treasury, after consultation with the Chairman of the Board of Governors 
of the Federal Reserve System, determines that it is necessary to purchase other financial 
instruments to promote financial market stability. § 3(9)(B), 122 Stat. 3767 (codified at 12 
U.S.C. § 5202(9)(B)). The Dodd-Frank Wail Street Reform and Consumer Protection Act, 
enacted on July 21, 2010, (1) reduced Treasury's authority to purchase or insure troubled 
assets to $475 billion and (2) prohibited Treasury from using its authority under EESA to 
incur any additional obligations for a program or initiative unless the program or initiative 
already had begun before June 25. 2010. Pub. L. No. 111-203, § 1302, 124 Stat. 1376, 
2133 (2010). 

^Treasury established an internal working group—the auto team—-to oversee AIFP and 
provide analysis in support of the Auto Task Force. 

12 On June 1, 2009, GM filed a voluntary petition for reorganization under Chapter 11 of 
the U.S. Bankruptcy Code (11 U.S.C. §§ 1101-1174) and conducted a court-supervised 
asset sale (under 11 U.S.C. § 363), in which substantially all of the operating assets of the 
company were sold to General Motors Company, or "new GM,” and most of the 
company's debt and liabilities remained in the possession of Motors Liquidation Company, 
or “old GM," to be addressed in bankruptcy court. New GM emerged on July 10, 2009. 

’’Deposition of Treasury Official at 185, No. 04-44481 (RDD)(S.D. N.Y. July 21,2009) 
and Motion of Defendants U.S. Department of the Treasury et al. at 10, No. 2:Q9-cv-13616 
(E.D. Mich. Feb. 16, 2010). 


Pages 


GAO-12-909T 




54 


concerned about GM’s overaii exposure to risks related to distressed 
suppliers, including Delphi. Specifically, Treasury was concerned about 
how GM’s Delphi liabilities would fit within the new company’s business 
plan. According to a Treasury official deposition, Treasury’s mandate to 
restructure GM included helping GM determine the “best resolution” of the 
Delphi bankruptcy from GM’s perspective, which was guided by three 
principles (see table 1). However, according to Treasury’s February 2010 
court motion, the Auto Task Force did not dictate what should be done 
with the Delphi pensions. 


Table t: Treasury’s Guiding Principles for Resolving GM’s Liabilities Related to Delphi 

Principle 

Treasury rationale 

Development of a resolution that guaranteed 
the “sanctity" of GM's supply chain 

Treasury did not want GM’s attention, which was focused on its own restructuring, to 
be diverted to finding suppliers for the products provided by Delphi. 

Quick resolution of the Delphi bankruptcy 

Treasury wanted Delphi’s bankruptcy to conclude sooner rather than later, given that 
Delphi already had been in bankruptcy for 3 years. 

A resolution that required the least possible 
amount of investment by GM 

Because GM already had invested billions of dollars in Delphi during Delphi’s 
bankruptcy process, Treasury believed that GM should not provide additional money 
to Delphi absent an overall resolution of the Delphi bankruptcy. 


Source. Deposition of Treasury Official, No 04- 44481 (ROD) (S.D. N Y July 21, 2009). 


In May 2009, Treasury had anticipated that Delphi’s salaried pensions 
would be terminated, but that GM would assume additional liabilities for 
the Delphi hourly plan, as called for in the second phase of the 
September 2008 agreement. Additionally, on June 1, 2009, Delphi 
announced that its hourly plan would be "addressed by GM.” However, 
the phase 2 transfer called for Delphi to pay a $2,055 billion 
administrative claim to GM, which it could not do. In the Treasury official’s 
deposition, it was noted that shortly after GM’s bankruptcy filing, GM 
notified Treasury that it had not built sufficient funding into its restructuring 
plan to take on the hourly plan, but that it had built in the assumption that 
it would provide the top-up for Delphi UAW retirees. The second phase of 
the transfer of hourly plan liabilities from Delphi to GM was not in GM’s 
reorganization plan and never took place. 


GM’s Reorganization 
Maintained Delphi UAW 
Top-Ups Based on UAW’s 
Continued Relationship 
with GM 


As part of the sale of the assets of old GM to new GM, GM negotiated 
with UAW—which represented its largest employee group—to modify 
wages, benefits, and work rules to be more cost competitive. As a result 
of these negotiations, GM and UAW agreed that new GM would assume 
all employment-related obligations and liabilities under any assumed 
employee benefit plan relating to employees who are or were covered by 
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UAW collective bargaining agreements in its master sale and purchase 
agreement, which included GM’s obligation to provide top-ups to Delphi 
UAW retirees. 14 No other negotiations took place that resulted in 
comparable obligations concerning top-ups for members of the two other 
unions, IUE and USWA (although they had previously secured top-up 
agreements with GM) or for the splinter unions or the salaried employees 
who had no previous top-up agreements with GM. 

On June 19, 2009, IUE and USWA objected to the proposed sale of GM’s 
assets because retirees of Delphi represented by IUE and USWA would 
not receive the same benefits as retirees of Delphi represented by 
UAW. 15 The court overruled these unions’ objection to the sale, stating 
that new GM needed a "properly motivated workforce to enable [new GM] 
to succeed,” requiring it to enter into “satisfactory agreements with the 
UAW’ and was not "similarly motivated in triaging its expenditures to 
assume obligations for retirees of unions whose members, with little in the 
way of exception, no longer work for GM.” 16 Accordingly, the bankruptcy 
court approved the sale of GM’s assets on July 5, 2009, and those assets 
were conveyed to new GM on July 10, 2009. 


Delphi Publicly Stated 
That It Was Unable to 
Fund Its Plans and the 
Plans Were Terminated 


On June 1, 2009, Delphi, citing its inability to fund its plans and a lack of 
feasible alternatives, publicly stated that PBGC “may initiate an 
involuntary termination” of the Delphi salaried plan. Delphi and GM 
entered into agreements with PBGC that provided PBGC an unsecured 
claim in Delphi’s bankruptcy and released PBGC’s current claims and 


14 The master sale and purchase agreement outlined, among other things, the assets 
being sold by old GM to new GM and the liabilities being assumed by new GM from old 
GM. In re GMC, 407 B.R. 463, 481 (Bankr. S.D.N.Y. 2009) (Decision on debtor's motion 
for approval of (1) sale of assets to Vehicle Acquisitions Holdings LLC; (2) assumption and 
assignment of related executory contracts; and (3) entry into UAW retiree settlement 
agreement). 

15 Objection to Debtors’ Motion Pursuant to 11 U.S.C. §§ 105, 363(b), (f), (k)and (m), and 
365 and Fed. R. Bankr. P. 2002, 6004, and 6006, to (I) Approve (A) the Sale Pursuant to 
the Master Sale and Purchase Agreement with Vehicle Acquisition Holdings LLC, a U.S. 
Treasury-Sponsored Purchaser, Free and Clear of Liens, Claims, Encumbrances, and 
Other Interests; (B) the Assumption and Assignment of Certain Executory Contracts and 
Unexpired Leases; and (C) Other Relief; and (II) Schedule Sale Approval Hearing, In re 
General Motors Corporation, No. 09-50026(REG) (Bankr. S.D.N.Y. June 19, 2009). 

16 407 B.R. 512. 
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foreign liens on Delphi’s assets on July 21,20Q9. 17 On July 22, 2009—12 
days after the sale of GM’s assets to new GM—PBGC announced the 
termination of all six of Delphi’s qualified DB plans, and on August 10, 
2009, PBGC assumed trusteeship of the plans. PBGC determined that 
the Delphi pension plans were underfunded by $7 billion when they were 
terminated. PBGC estimates that it will need to make up about $6 billion 
of that shortfall using PBGC funds, 18 leaving plan participants to bear the 
loss of the $1 billion difference through reduced benefit amounts provided 
by PBGC, consistent with statutory limitations. 19 


New GM Ultimately 
Agreed to Provide Top-Ups 
for IUE and USWA to Help 
Finalize Delphi’s 
Bankruptcy 


The approval of the sale of old GM did not resolve lUE's and USWA’s 
claims that new GM was required to continue to provide the pension 
benefit guarantees in accordance with collectively bargained agreements. 
Both old GM and new GM denied these claims. According to a company 
filing, new GM maintained that it was not obligated to assume or to 
continue to abide by old GM's collective bargaining agreements with IUE 
and USWA, while old GM maintained that it was entitled to cancel or 
terminate all obligations arising from collective bargaining agreements 
between old GM and IUE or USWA. In the summer of 2009, IUE and 
USWA shifted the focus of their objections from the GM bankruptcy 
settlement to the Delphi bankruptcy settlement. On July 9 and July 15, 
2009, IUE and USWA, along with some of the splinter unions, filed 


17 PBGC agreed to release its $196 million of foreign liens {foreign subsidiaries had not 
filed for bankruptcy) and other termination claims in exchange for a $3 billion unsecured 
claim in Delphi’s bankruptcy, a $70 million cash contribution from GM, and 10 percent of 
the first $7.2 billion of distributions from Delphi Automotive LLP, the newly created British 
partnership that purchased most of Delphi's assets. 

18 GM also assumed about $2 billion in net liabilities when it accepted the transfer of about 
a fourth of Delphi's hourly plan in September 2008. In addition, GM expects to pay an 
estimated $1 billion in top-up benefits to Delphi hourly employees. 

19 PBGC pays participant benefits only up to certain limits set forth by the Employee 
Retirement Income Security Act of 1974. 29 U.S.C. §§ 1322 and 1322a. Participants 
whose benefits under the plan would otherwise exceed these statutory limits may have 
their benefits reduced to the guaranteed amount, unless the plan has sufficient assets to 
pay the nonguaranteed portion of their benefits, either in part or in full. 
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objections against Delphi’s proposed reorganization plan and sale. 20 On 
July 15, 2009, DSRA filed an objection against Delphi’s bankruptcy based 
on Delphi’s modified plan, including the termination of the salaried plan. 
On July 30, 2009, the Delphi bankruptcy court overruled the IUE, USWA, 
and DSRA objections and authorized the consummation of Delphi’s 
modified reorganization plan. 

While new GM maintained that it was not obligated to provide top-ups to 
Delphi IUE and USWA retirees, it did have reason to want to resolve 
Delphi’s bankruptcy, given GM’s reliance on Delphi for parts. 21 Moreover, 
IUE and USWA, which still represented part of Delphi’s workforce, 
needed to give their consent to finalize the sale of assets in Delphi’s 
bankruptcy. 22 According to a GM official’s court declaration, a prolonged 
cessation in the supply of parts from Delphi to GM would have had a 
“devastating effect on GM, its ability to reorganize, and the communities 
that depend on employment by GM and its community of parts 


20 Preliminary Objection of IUE-CWA to Motion for Order Authorizing and Approving the 
Equity Purchase and Commitment Agreement Pursuant to Sections 105(a), 363(b), 503(b) 
and 507(a) of the Bankruptcy Code, No. 05-44481 (RDD), (Bankr. S.D.N.Y. July 9, 2009) 
and Joinder of United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied 
Industrial and Service Workers International Union to Preliminary Objection of IOUE 
Locals and IBEW and 1AM to Debtors' Motion for Order Authorizing and Approving 
Modified Plan of Reorganization, No. 05-44481 (RDD), (Bankr. S.D.N.Y. July. 15, 2009). 
Objection to Debtors’ Proposed Modifications to Debtors’ First Amended Plan of 
Reorganization (As Modified) at 2, No. 05-44481 (RDD) (Bankr. S.D.N.Y. July 15, 2009). 

21 According to a July 2009 declaration of a GM official, since the spin-off from GM, Delphi 
was GM’s largest component parts supplier, accounting for approximately 11.3 percent of 
GM’s North American purchases and 9.6 percent of GM's global purchases in 2008. 
Declaration of Randall L. Pappal in Support of Debtors' Motion for Entry of Order 
Approving (I) Master Disposition Agreement for Purchase of Certain Assets of Delphi 
Corp., (II) Related Agreements, (III) Assumption and Assignment of Executory Contracts, 
(IV) Agreement with PBGC, and (V) Entry into Alternative Transaction in Lieu Thereof, at 
4, In re General Motors Corp., No. 09-50026 (Bankr. S.D.N.Y. July 8, 2009), 

22 Master Disposition Agreement among Delphi Corp,; GM Components Holdings, LLC; 
Gen. Motors Co., Motors Liquidation Co.; DIP Holdco3, LLC; and the Other Sellers and 
Other Buyers Party Hereto at 96 (July 26, 2009). 
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suppliers.” 23 As a result, new GM continued negotiating with !UE and 
USWA to resolve their objections against Delphi’s bankruptcy case. 

On September 10, 2009, new GM, old GM, SUE, and USWA signed a 
settlement agreement that, among other things, required new GM to 
provide top-ups to retirees of Delphi represented by 1UE or USWA who 
were covered by the benefit guarantee agreements that GM had entered 
with IUE and USWA in 1999. 24 As part of the settlement agreement, IUE 
and USWA agreed to withdraw their objections against Delphi’s 
bankruptcy, resulting in the completion of Delphi’s reorganization on 
October 6, 2009, with the sale of its assets. The settlement agreement did 
not provide top-ups to the splinter unions or to any other non-covered 
employees, including ail members of Delphi's salaried plan. On 
September 14, 2009, DSRA filed a complaint against PBGC in U.S. 
District Court related to the termination of Delphi’s salaried plan. 25 DSRA 
amended its complaint on November 5, 2009, to include new GM, 


23 The July 2009 declaration of a GM official stated that Delphi was a sole-source, just-in- 
time supplier of many critical parts to GM, including parts that are used in almost every 
GM product line in North America and identified several ways in which a cessation of parts 
delivery by Delphi could affect GM, including that (t) most parts that Delphi manufactures 
for GM are not readily available from an alternate source, and while GM could accelerate 
efforts to re-source Delphi parts in the event of a supply interruption, the sheer magnitude 
of the parts to be re-sourced and revalidation required would take at least several months 
to achieve; (2) because GM operates on a just-in-time inventory delivery system, GM 
plants relying on just-in-time shipments may run out of inventory of such parts and have to 
shut down within a matter of days, if Delphi ever ceased shipping even a small fraction of 
production parts to GM; and (3) the shutdown of GM plants as a result of termination of 
deliveries of affected parts from Delphi could idle tens of thousands of GM workers, 
significantly decrease GM's revenues, and increase GM’s costs to expedite resourcing 
efforts. 

24 Settlement Agreement Between and Among GMCO/MLC-IUE-CWA and USWA 
Regarding Retiree Health Care, Life Insurance, Pension Top-Up, and Modification and 
GMCO Assumption of MLC-IUE-CWA CBA, dated Sept. 10, 2009. 

“Complaint for Equitable Relief, No. 2.09-0^13616 (E.D. Mich. Sept. 14, 2009). 
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Treasury, and the Auto Task Force as defendants. New GM, Treasury, 
and the Auto Task Force were later removed as defendants in the case. 26 

GM’s agreements with certain unions give rise to differences in participant 
benefits. Because Delphi’s pension plans were terminated with 
insufficient assets to pay all accrued benefits in July 2009, and because 
PBGC must adhere to statutory limits on the amount of benefits it 
guarantees to individuals, many Delphi retirees will receive less from 
PBGC than their full benefit promised by Delphi. Based on PBGC’s 
review of cases as of June 2011, when GAO conducted its study, just 
under half of both the hourly and salaried plan participants had received 
reductions in their promised benefits due to the application of statutory 
benefit limits. 27 However, the approximately 60 percent of participants in 
the hourly plan receiving the top-ups are protected from such benefit 
reductions because GM will supplement their PBGC benefit to replace 
any benefit loss, while other hourly employees as well as employees in 
Delphi’s salaried plan and the other smaller plans are not protected from 
such losses. 


Treasury Worked with 
GM to Resolve the 
Delphi Bankruptcy 


As GM's primary lender in bankruptcy, Treasury played a significant role 
in helping GM resolve the Delphi bankruptcy in terms of GM’s interests. 
However, court filings and statements from GM and Treasury officials 
suggest that Treasury deferred to GM’s business judgment about the 
Delphi pension plans—that is, their sponsorship and the decision to honor 
existing top-up agreements. According to public records and Treasury 
officials, Treasury agreed with GM’s assessment that the company could 
not afford the potential costs of sponsoring the Delphi hourly plan. 


26 De!phi salaried retirees are in litigation against PBGC about termination of Delphi's 
pension plans. Black v. Pension Benefit Guar. Corp., No. 2:09-cv-13616 (Bankr. E.D. 
Mich, filed Nov. 5, 2009). The court dismissed the retirees' claims against new GM in 
March 2010 and against Treasury and Treasury officials in September 2011, Black v. 
Pension Benefit Guar. Corp., No. 2:09-cv-13616 (E.D. Mich. March 12, 2010) (Order 
dismissing General Motors LLC). Order Granting Defendant United States Dep't of the 
Treasury, Presidential Task Force on the Auto Industry, Timothy F. Geithner, Steven L. 
Rattner, and Ron. A. Bloom’s Reviewed Motion to Dismiss, No. 09-13616 (E.D. Mich. 
Sept. 1,2011). 

27 PBGC pays participants' benefits only up to certain limits set forth by the Employee 
Retirement Income Security Act of 1974 (ERISA) and related regulations. Participants 
whose benefits under the plan would otherwise exceed these statutory limits may have 
their benefits reduced to the guaranteed amount, unless the plan has sufficient assets to 
pay the nonguaranteed portion of their benefits, either in part or in full. 
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Additionally, PBGC officials have maintained that their agency’s decision 
to terminate the Delphi plans was made independent from Treasury’s 
input. Treasury officials said that while Treasury did not explicitly approve 
or disapprove of GM’s agreeing to honor previously negotiated top-up 
agreements with some unions, it agreed that GM had solid commercial 
reasons to enter into such an agreement. 


Decisions Related to Plan From Treasury's initial discussions with PBGC about Delphi’s pensions in 
Sponsorship April 2009 until after GM’s bankruptcy filing on June 1, 2009, Treasury 

had anticipated that PBGC would terminate Delphi’s salaried pension 
plan but that GM would assume the remaining portion of Delphi’s hourly 
plan, as called for in the second phase of the September 2008 
agreement. 28 According to a Treasury official’s deposition and our 
interviews with Treasury officials, Treasury agreed with GM’s rationale not 
to assume the now underfunded Delphi salaried plan, because that plan 
had been fully funded when GM transferred it to Delphi in 1999. However, 
the Treasury official’s deposition indicated that Treasury thought it was 
reasonable for GM to assume the Delphi hourly plan for UAW- 
represented workers, because of UAW’s continuing role with the new GM 
and because the hourly plan, which covered both the UAW and other 
union-represented workers, had not been fully funded at the time the plan 
was transferred from GM to Delphi in 1999. 29 

According to our review of the records, Treasury was involved in 
discussions with PBGC and GM on how to address Delphi’s pensions 
before GM’s bankruptcy filing. Specifically, according to a Treasury 
official’s deposition, initial discussions with PBGC, GM, and Treasury in 
April and May 2009 centered on trying to reach an agreement under 
which, among other things, the Delphi salaried plan would be terminated 
and GM would assume the hourly pension plan. According to PBGC 
officials, discussions in April and May 2009 revolved around how to deal 
with Delphi’s pension plans in light of the collapse of the automotive 
market, growing concerns about Delphi’s imminent liquidation and 
inability to maintain its pension plans, and GM's own financial difficulties 
and impending bankruptcy. However, PBGC officials told us that at this 


28 Oeposition of Treasury Official, No. 04-44481 (ROD) (S.D. N.Y. July 21, 2009). 

29 According to the deposition, Treasury was not focused on the other unions’ plans at this 
time but was concerned about UAW because of UAWs role for new GM. 
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time, they had not reached any agreement with GM or Delphi about the 
future of the Delphi pension plans. 

According to court filings, GM officials first informed Treasury on June 3, 
2009, (shortly after GM’s bankruptcy filing) that they had concerns about 
taking on the hourly plan and had not built the cost of doing so into their 
restructuring plan. In June 2009, GM developed and provided Treasury 
with an assessment of the costs of Delphi’s pensions, which explained 
that the restructuring plan did not assume the transfer of remaining Delphi 
hourly or salaried plans. The assessment also stated that, subject to 
certain conditions, GM was obligated to absorb the second transfer of 
Delphi’s hourly plan but did not expect Delphi to meet those conditions. 30 
GM also noted that it was not obligated to absorb Delphi’s salaried plans. 
After reviewing GM’s calculations and engaging in discussions with GM’s 
pension team, Treasury agreed with GM’s assessment that taking on the 
Delphi hourly plan was a “3 billion dollar liability that GM could not 
afford.” 31 In a legal brief, Treasury asserted that the department did not 
dictate what should be done with the Delphi pensions and that Treasury 
agreed with GM’s decisions. 32 

According to PBGC, Treasury did not play an active role in PBGC’s 
decision to terminate the Delphi plans, although by statute the Secretary 
of the Treasury is one of PBGC’s three board members. 33 According to 
PBGC officials, PBGC’s director informed the board of PBGC’s decision 
to seek termination of the Delphi plans, gave the board advance notice of 


^The assessment added that since the first transfer in September 2008, the unfunded 
liability for the remainder of Delphi’s hourly plan had increased from $1.5 billion to 
approximately $3.2 to 3.5 billion as of March 31,2009. 

31 Deposition of Treasury Official, No. 05-44481 (RDD) (S.D. N.Y. July 21, 2009). Upon 
termination in July 2009, PBGC calculated that the underfunding of the hourly plan totaled 
$4.4 billion. 

32 Motion of Defendants U.S. Dep't of the Treasury et al. to Dismiss or, in the Alternative, 
for Summary Judgment at 24, No. 2:09-CV-13616 (E.D. Mich. Feb. 16, 2010). 

33 29 U.S.C. § 1302(d). As we reported in GAO-12-168, PBGC’s decision to terminate the 
plans was ultimately precipitated by the apparent lack of a viable sponsor, impending 
foreclosure on Delphi’s assets, and the prospect of increased losses for PBGC and the 
plans that would occur upon liquidation. Our examination of PBGC termination decisions 
for nine of its ten largest insurance claims (Delphi's being the tenth) shows the agency 
making assessments similar to those it made for the Delphi pension plans. See 
GAO-12-168 for more details on this work. 
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subsequent implementation of that decision, and routinely kept the board 
informed of the agency’s actions in the Delphi bankruptcy case, 
consistent with PBGC’s practice in other large cases. The law gives the 
board responsibility to establish and oversee PBGC policies, but 
according to PBGC, the board decides broad policy issues that may arise 
from cases without getting involved directly in those cases. 34 For their 
part, Treasury officials acknowledged that the department had multiple 
roles in this process by virtue of its roles in PBGC oversight and in 
managing the U.S. investment in new GM, but noted that Treasury does 
not communicate with PBGC about its GM investment activities. 35 
Moreover, in response to questions from Congress, the Treasury 
Secretary stated that Treasury did not make the decision to terminate 
Delphi’s pension plans. 36 


Decisions Related to Top- Although GM decided not to assume the second installment of Delphi’s 
Up Agreements hourly plan, GM did decide to honor existing top-up agreements for 

commercial reasons that Treasury found reasonable. As noted in a 
Treasury official’s deposition, during GM’s bankruptcy process, GM was 
prepared to honor the obligation of providing top-ups to Delphi UAW 
retirees, while the situation was less clear in relation to comparable 
agreements with IUE and USWA. GM officials told us that the company 
agreed to honor the top-up agreement with UAW during its restructuring 
because of its dependence on the union, whose members made up a 
substantial part of GM’s workforce. As previously noted, GM agreed to 
provide top-ups to the Delphi UAW retirees as part of GM’s master sale 
and purchase agreement, to which Treasury gave its approval. 

According to a Treasury official’s deposition, Treasury was kept apprised 
of GM’s ongoing bargaining with IUE and USWA on a variety of issues, 
including the top-ups. 37 According to Treasury officials, Treasury’s 
consent for transactions greater than $100 million, which had been 


34 29 U.S.C. § 1302(d) and (f). 

35 GAO-10-492. 

36 The Federal Bailout of AIG: Hearing before the H. Comm, on Oversight and Government 
Reform, 111 ,h Cong. 310 (2010) (answers to questions for the record from Timothy 
Geithner, Secretary of the Treasury). 

37 Deposition of Treasury Official, No. 04Jt4481 (RDD) (S.D. N Y. July 21, 2009). 
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required before GM’s bankruptcy, was not required of new GM. 

Therefore, Treasury’s consent was not required when the settlement 
agreement was signed 2 months after new GM began operations. 
Negotiations resulted in the September 2009 settlement agreement 
between new GM, old GM, IUE, and USWA. According to the agreement, 
the parties entered into it after consideration of the “factual and legal 
arguments regarding these issues, as well as the costs, risks, and delays 
associated with litigating these issues.” 38 

Although Treasury officials said Treasury did not explicitly approve or 
disapprove of GM providing top-ups to the Delphi UAW, USWA, and IUE 
retirees, Treasury subsequently commented on GM’s decision. In its legal 
brief, Treasury stated that GM had solid commercial reasons for providing 
the top-ups. 39 Specifically, Treasury stated that its aim in negotiating the 
details of GM’s reorganization plan was to ensure that new GM would 
assume only those liabilities of old GM that were “commercially 
necessary” for new GM to operate. Treasury noted in the brief that 
because of new GM’s dependence on the UAW workforce and the costs, 
risks, and delays associated with litigating USWA’s and lUE’s claims 
related to the Delphi bankruptcy, new GM had solid commercial reasons 
to agree to provide the top-ups to the Delphi UAW, USWA, and IUE 
retirees. Additionally, Treasury officials noted that, unlike the hourly plan, 
the salaried plan was fully funded at the time GM transferred it to Delphi. 
Also, because GM was never obligated to provide top-ups to the salaried 
or other retirees not represented by UAW, IUE, and USWA, GM did not 
have any legal obligation to agree to provide top-ups to these groups. 


This concludes my prepared statement. I would be pleased to answer any 
questions you may have. 


38 Settlement Agreement Between and Among GMCO/MLC-IUE-CWA and USWA 
Regarding Retiree Health Care, Life Insurance, Pension Top-Up, and Modification and 
GMCO Assumption of MLC-IUE-CWA CBA, dated Sept. 10, 2009. 

39 Motion of Defendants U.S. Dep't of the Treasury et at. at 28, No. 2:09-cv-t3616 (ED. 
Mich. Feb. 16, 2010). 
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Mr. McHenry. Thank you, and thank you for your testimony. 

Professor Zywicki, you are recognized for five minutes. 

STATEMENT OF TODD ZYWICKI 

Mr. Zywicki. Thank you, Chairman McHenry, Ranking Member 
Quigley, members of the Subcommittee. 

It is my pleasure to testify today on matters related to the 
Obama Administration’s Automotive Task Force and the refusal of 
former Automotive Task Force members to cooperate in efforts to 
understand the Task Force’s controversial decision to top-up Delphi 
Corporation’s pension plan for Delphi employees who were mem¬ 
bers of the United Auto Workers Labor Union. 

General Motors’ decision to guarantee the obligations of a com¬ 
pletely separate company, Delphi, was completely unjustified under 
current established principles of bankruptcy law, and it increased 
the cost to the taxpayer bail out the automotive industry by more 
than $1 billion, with no reciprocal benefit to General Motors. 

I commend this Committee for seeking answers to this unex¬ 
plained behavior by the Automotive Task Force, and SIGTARP’s 
Christy Romero for insisting on answers to these questions. 

Altogether, the Government pumped $80 billion of TARP funds 
into the bailouts of General Motors and Chrysler, and related enti¬ 
ties, with, as Chairman McHenry suggested, not a shred of statu¬ 
tory basis for allocating funds in that manner. According to the 
United States Department of Treasury, it is estimated that, at cur¬ 
rent share prices, the loss to the American taxpayers will be about 
$23 billion from this investment in the automotive bailouts. 

Now, it would be one thing to lose billions of dollars if it was nec¬ 
essary to facilitate the bankruptcy reorganization of these compa¬ 
nies. But according to a recent paper by James Sherk and me, the 
entire loss to the taxpayers from the automotive bailouts is attrib¬ 
utable to the unjustified preferential treatment of the UAW in 
bankruptcy, to the tune of $26.5 billion. 

To give you a sense of the size of those losses, that is larger than 
NASA’s annual budget; that is larger than the entire foreign aid 
budget; and that is larger than the annual budget of the State of 
Missouri. It would be much more accurate to refer to this as a 
UAW bailout, rather than an automotive bailout. 

We have heard a lot of talk about shared sacrifice today, but I 
think Steven Rattner, the Obama Administration’s former car czar, 
said it best when he said we should have asked the UAW to do 
more. We did not ask any UAW member to take a cut in their pay. 

James Sherk and I document three different ways in which the 
UAW was given preferential treatment here that resulted in this 
massive loss to the taxpayers. 

First, the UAW VEBAs were given far better treatment as unse¬ 
cured creditors than any other unsecured creditors in either the 
General Motors or Chrysler bankruptcy cases. 

Second, UAW employees were given preferential treatment as 
employees. Usually, in bankruptcy cases, when confronted with 
above-market, uncompetitive wage scale, bankruptcies use to re¬ 
duce them to competitive levels. What it is going on right now as 
we see in the airline bankruptcies, for instance, in which bank- 
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ruptcy has been used to bring airline bankruptcy wage scales to 
competitive rates. 

In General Motors, the UAW did make wage concessions, but on 
behalf of future hires, not on behalf of any current employees, as 
Steven Rattner admitted. And very few other concessions were 
made. As a result, the wages for General Motors, in particular, still 
remain above that of any foreign transplants and in any other 
States. 

Third brings us to the issue that we are here today, the $1 billion 
that was given by General Motors to top-up the pensions of certain 
Delphi employees, the United Auto Workers, the IUE, and the 
USWA union members, but not other hourly employees or salaried 
workers. How can this be? 

Delphi was spun off in 1999, a full 10 years before the General 
Motors bankruptcy. They were a completely separate company. 
There was no continuing legal obligation for General Motors to pay 
for the retirement of the employees of a completely separate com¬ 
pany. Instead, all we have heard, as far as I can tell, is a farfetched 
rationalization that we needed to squander $1 billion for some the¬ 
oretical fear related to this. It is hard to see any explanation other 
than political clout. 

What I would like to know is whether any rational investor 
would spend $1 billion of their own money to pay for the retire¬ 
ment of employees of a completely separate company, or whether 
they would be only willing to do it with our money, the money of 
the taxpayers. 

And perhaps it was necessary to have a targeted intervention in 
order to deal with the frozen credit markets at the time. That could 
be. Firms like this reorganize all the time, and I take any claims 
like that with a grain of salt. But, by and large, this is a smoke¬ 
screen for what we are talking about today. 

The question is, today, whether or not it was worth throwing 
away $26.5 billion worth of taxpayer dollars purely to preserve the 
benefits and the wages and everything else of the UAW. Was it 
worth it to go through bankruptcy and go through a process in 
which the Indiana Teachers and Police Fighters lost some of their 
secured bonds in order to enrich the UAW? 

I look forward to questions. 

[Prepared statement of Mr. Zywicki follows:] 
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Chairman McHenry, Ranking Member Quigley, and members of the subcommittee: It is my pleasure to testify 
today on matters related to the Obama administration’s Automotive Task Force and to the refusal of former Auto¬ 
motive Task Force members to cooperate in efforts to understand the task force’s controversial decision to “top- 
up” Delphi Corporation’s pension plan for Delphi employees who were members of the United Auto Workers 
(UAW) labor union. General Motor’s decision to guarantee the obligations of a separate company—Delphi—was 
completely unjustified under established principles of bankruptcy law, and it increased the cost of the taxpayer 
bailout of the automotive industry by more than $1 billion with no reciprocal benefit to General Motors (GM). I 
commend this committee for seeking answers to this unexplained behavior by the Automotive Task Force. 


The bankruptcy and bailouts of Chrysler and GM were unprecedented in the number of blatant irregularities and 
in their abuses of the bankruptcy system. For Chrysler, for example, the U.S. government orchestrated a bank¬ 
ruptcy case that ran roughshod over established principles of bankruptcy law to plunder the interests of secured 
creditors—including most notably the Indiana State Teachers and Police Officers retirement funds—in order to 
transfer funds to the UAW as an unsecured creditor. Moreover, according to a study by Blaylock, Edwards, and 
Stanfield, this politically motivated violation of one of the fundamental principles of bankruptcy weakened the 
enforcement of creditor rights in the economy, leading to an increase in borrowing costs. 1 In addition, rather than 
permitting a fair and open auction that would have maximized the value of the bankruptcy estate for all credi¬ 
tors, the government imposed extraordinary restraints on the auction process that required competingbidders to 
prefer the claims of the UAW’s Voluntary Employees Beneficiary Associations (VEBAs) and deterred competing 
bidders. 2 The bankruptcy cases themselves featured extraordinary levels of politically motivated interventions by 
politicians seeking to curry favor with constituents rather than to maximize the success of the reorganizations? 


1. See Bradley Blaylock, Alexander Edwards, and Jared Stanfeld, "Creditor Rights and Government Intervention," 24th Australasian Finance 
and Banking Conference 2011 (January 24,2012), available online at http://ssrn.com/abstract=1685618 or http://dx.doi.org/10.2139/ 
ssrn.1685618. 

2. See Mark J. Roe and David Skeel, "Assessing the Chrysler Bankruptcy," 108 Michigan LawReview727 (2010); Barry Adler, "A Reassessment 
of Bankruptcy Reorganization after Chrysler and General Motors," NYU Law and Economics Research Paper No. 10-04 (Dec. 31,2009), availa¬ 
ble online at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1530011. 

3. See Todd J. Zywicki, "The Auto Bailout and the Rule of Law,” National Affairs 7 (Spring 2011): 66. 
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Much of the government’s political intervention in the bankruptcy cases appears to have been motivated to ben¬ 
efit the UAW rather than the companies themselves over U.S. taxpayers, who put billions of dollars at risk to fund 
the bailouts: 1 The taxpayers spent a total of $80 billion on Chrysler, GM, and GM’s finance arm Ally Financial. A 
substantial amount of these funds will never be repaid. The government has already written off or realized losses 
of more than $7 billion. More losses will be realized as the government sells its remaining stake in GM and Ally 
Financial. The U.S. Department of the Treasury projects that, at GM’s current stock price, taxpayers will lose $23 
billion. 5 It also estimates that taxpayers will lose $23 billion from its venture into the auto bailouts. 6 To get a better 
sense of the size of those losses to the taxpayer, that amount substantially exceeds NASA’s annual budget and the 
annual budget for all foreign aid programs and is approximately the size of the annual budget of the state of Missouri. 

It would be one thing if these huge losses had been necessary to facilitate the bankruptcy reorganization of the 
auto companies. But, according to a recent paper by James Sherk and me (a copy of which is enclosed with this 
testimony), the entire loss to the American taxpayer was not necessary to save the U.S. auto industry. 7 Instead, the 
entire loss is attributable to preferential treatment provided to the UAW in the bankruptcy cases beyond what they 
would have received as creditors and employees in a typical bankruptcy case. In total, this transfer from taxpay¬ 
ers to the UAW amounts to approximately $26.5 billion. Had the UAW been treated the same as other similarly 
situated parties in these and other bankruptcies, there would have been no loss to the taxpaj^ers. 


We document three ways in which the UAW was given unjustifiably preferential treatment in the bankruptcy 
cases. First, the UAW VEBA 8 plans, which had unsecured claims in the Chrysler and GM cases, were given far 
better treatment than other unsecured creditors in those cases. At the time of bankruptcy, GM owed these unse¬ 
cured creditors $29.9 billion, for which they received 10 percent of the stock of “new” GM, which went public in 
November 2010, and warrants to purchase 15 percent more at preferred prices. Yet the VEBA received 17.5 percent 
of new GM and $9 billion in preferred stock and debt obligations. Based on GM’s current stock price, the VEBA 
collected assets would be worth $17.8 billion—that is $12.2 billion more than if it had been treated like the other 
unsecured creditors in the case. 

The same thing happened at Chrysler, only to a greater degree. Chrysler’s junior creditors recovered none of their 
$7 billion in claims. In normal bankruptcy proceedings, the UAW would have also collected nothing. Instead, it 


4. U.S. Department of the Treasury. "Troubled Asset Relief Program (TARP): Monthly Report to Congress-April 2012“ (May 10. 2012), available 
online at http://www. treasury.gov/initiatives/financial-stability/briefing-room/reports/105/Documents105/April%20Monthly%20Report%20 
to%20Congress.pdf (accessed June 5.2012). 

5. Id. The Congressional Budget Office (CBO) estimated that the auto bailout will ultimately cost taxpayers about $20 billion, based on a share 
price for GM of $23.35 (price as of November 15, 2011). Any differences in the estimates among the CBO. Treasury, or any figures presented in 
this testimony or the accompanying report are entirely mathematical: A lower GM share price increases the loss to the taxpayers and reduces the 
size of the giveaway to the UAW. At all relevant times, however, the size of the transfer to the UAW has exceeded the total loss to the taxpayers. 
For example, the calculations used in this testimony are based on GM's opening share price on May 1, 2012 and converted to present value 
terms (see attached report for details). Since May 1. GM's share price has fallen from $23.04 to $20.30, increasing the taxpayer losses to $24.06 
billion and reducing the UAW subsidy by about $350 million. 

6. These estimates exclude other indirect losses that increase the cost of the bailouts, such as the unusually preferential tax treatment provided 
for carryforward of next operating losses in these cases, which allowed GM to carry forward $45 billion in net operating losses, an asset estima¬ 
ted to be a $16 billion windfall to GM, which by increasing GM's share price also implicitly increases the size of the transfer from taxpayers to the 
UAW proportional to the size of their stock holding. See Eric Bennett Rasmusen and Mark J. Roe. “Can the Treasury Exempt Companies It Owns 
from Taxes? The $45 Billion General Motors Loss Carryforward Rule.” in Cato Papers on Public Policy (Jeffrey Miron, ed., Cato Institute, 2011). 

7. James Sherk and Todd Zywicki, "Auto Bailout or UAW Bailout? Taxpayer Losses Came from Subsidizing Union Compensation," Heritage 
Foundation Backgrounder No. 2700 (June 13,2012), available online at http://www.heritage.org/research/reports/2012/06/auto-bailout-or- 
uaw-bailout-taxpayer-iosses-came-from-subsidizing-union-compensation. 

8. The VEBA is formally called the UAW Retiree Medical Benefits Trust. Although technically a separate entity, the UAW VEBA exists solely to 
provide benefits to UAW members, and the terms UAW and UAW VEBA are used interchangeably in this testimony. 
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walked away owning almost half of new Chrysler and a $4.6 billion promissory note earning 9 percent interest. 
Had the stock and note gone to the U.S. Treasury—which actually provided the money—instead of the UAW, Mr. 
Sherk and I estimated that the bailout would have cost taxpayers $9.2 billion less. 


Second, the political bankruptcy also insulated the UAW from most of the sacrifices that unions usually make in 
bankruptcy—and at taxpayer expense. Section 1113 of the U.S. Bankruptcy Code enables reorganizing companies 
to improve their post-bankruptcy competitiveness by renegotiating union contracts to competitive rates. In April 
of this year, for example, American Airlines proposed using this power to bring down its labor costs to the level 
of its rivals, just as Delta and United Airlines had in earlier bankruptcy filings. 

This did not happen in GM’s bankruptcy. The UAW did accept pay cuts—for new hires. But they only made modest 
concessions for their existing members, such as eliminating the much-maligned Jobs Bank, which paid workers 
even when they were laid off. As a result, GM still has higher labor costs ($56 per hour) than any of its competi¬ 
tors. In fact, Steven Rattner, the Obama administration’s former “car czar,” admitted to the Detroit Economic Club 
last December, “We should have asked the UAW to do a bit more. We did not ask any UAW member to take a cut 
in their [sic] pay.” 9 

Had bankruptcy brought GM compensation in line with its competitors’ (approximately $47 per hour), we esti¬ 
mate the resulting cost savings would have increased the value of the taxpayers’ stake in GM by $4.1 billion. This 
would still leave UAW members making 40 percent more than the average American manufacturing worker. 


Third, UAW members also received preferences at Delphi, the auto parts manufacturer and former GM subsid¬ 
iary-one of the matters being investigated today. When GM spun off Delphi, the automaker agreed to supplement 
Delphi’s UAW members’ pensions if the company went bankrupt. Delphi did go under, and in 2009 filed to have 
the Pension Benefit Guarantee Corporation (PBGC) take over its pension plan. 

When the PBGC takes over pension benefits, it guarantees them but only to a certain limit. When Delphi filed for 
bankruptcy the maximum pension benefits were $54,000 a year for retirees aged 65 and older, with lower benefits 
for early retirees. 10 About half of Delphi’s union and non-union workers faced reductions in their pension benefits. 


New GM no longer had an obligation to supplement the Delphi pensions. After all, Delphi was an entirely differ¬ 
ent and independent company after the spin-off, and any obligations owed to Delphi employees were purely con¬ 
tractual relationships with the employees of an independent company. Thus, the bankruptcy filing eliminated any 
continuing obligation owed by GM to Delphi’s employees. However, new GM’s management—while being overseen 
by the Obama administration—nonetheless agreed to spend $1 billion to supplement the pensions of Delphi’s UAW 
retirees. Other hourly employees and all employees in Delphi’s salaried pension plan were not as fortunate: GM 
did not supplement their pensions. According to a U.S. Government Accountability Office report, approximately 
28,500 employees were covered by the GM give-away to Delphi’s UAW employees, and about 41,000 were not. 11 


Had new GM treated Delphi’s UAW and non-union employees equally, the Treasury could have paid $1 billion 
less for the GM bailout. Instead, some workers became more equal than others. 


9. Alex Nishimoto, "Rattner Says UAW Wages Should Have Been Cut During Bailouts," Motortrend, December 16, 2011, available online at 
http://wot.motortrend.eom/rattner-says-uaw-wages-should-have-been-cut-during-bailouts-147425.html#ixzz1 saq52d2e (accessed May 31, 
2012 ). 

10. U.5. Government Accountability Office. "Delphi Pension Plans: GM Agreements with Unions Give Rise to Unique Differences in Parti¬ 
cipant Benefits," Report to Congressional Requesters, GAO-12-168. December 2011, Table 2. available online at http://www.gao.gov/as- 
sets/590/587045.pdf (accessed May 31.2012). 

11. Id. at Fig. 4. 
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GM employees who belonged to other unions received particularly harsh treatment Approximately 2,500 employ¬ 
ees at GM’s Moraine, Ohio, assembly plant belonged to the International Union of Electrical Workers (IUE). When 
GM negotiated its 2007 contract with the UAW, it agreed to transfer work from Moraine to UAW facilities. The 
bankruptcy deal that the Obama administration oversaw barred these laid-off IUE members from transferring 
to any of the UAW facilities. While GM has rehired many laid-off UAW members, IUE employees have remained 
on the sidelines. 12 

As noted above, Mr. Sherk and I have determined that, had the UAW been treated according to standard bank¬ 
ruptcy principles, the cost of the automotive bailouts to U.S. taxpayers would have been $26.5 billion smaller. In 
light of the Treasury’s estimate that the government will lose $23 billion on this investment, we conclude that the 
entire loss to the taxpayers is the result of preferentially favorable, and completely unjustified, treatment of the 
UAW in bankruptcy. 

Even leaving aside all of the other irregularities of the bankruptcy cases that were taken to advance the interests 
of UAW members over other claimants in the cases—including other retirees such as teachers and police officers 
who held secured bonds in Chrysler—the government still could have avoided a massive loss of taxpayer funds if 
it had simply treated the UAW according to standard bankruptcy rules. Of these irregularities, GM’s decision to 
top-off the pensions of Delphi’s UAW employees—and only UAW members of Delphi—is among the most inex¬ 
plicable. I commend this subcommittee for seeking answers to this billion-dollar question. 


Thank you for the opportunity to testify today. I look forward to your questions. 


12. Sharon Terlep, "UAW Freezes Rival Out of Rebound." Wall Street Journal, April 29.2012, available online at http://online.wsj.com/article/ 
SB10001424052702304177104577 307184099140656.html (accessed June 5.2012). 


ABOUT THE MERCATUS CENTER AT GEORGE MASON UNIVERSITY 

The Mercatus Center at George Mason University is a research, education, and 
outreach organization that works with scholars, policy experts, and government 
officials to connect academic learning and real-world practice. 

The mission of Mercatus is to promote sound interdisciplinary research and 
application in the humane sciences that integrates theory and practice to produce 
solutions that advance in a sustainable way a free, prosperous, and civil society. 


ABOUTTHE AUTHOR 


Todd J. Zywicki is a senior scholar at the Mercatus Center, George Mason Univer¬ 
sity Foundation Professor of Law at George Mason University School of Law, and 
co-editor of the Supreme Court Economic Review. From 2003 to 2004, Professor 
Zywicki served as the director of the Office of Policy Planning at the Federal Trade 
Commission. He has also taught at Vanderbilt University Law School, George¬ 
town University Law Center, Boston College Law School, and Mississippi College 
School of Law. He is the author of more than 70 articles in leading law reviews and 
peer-reviewed economics journals. 


MERCATUS CENTER AT GEORGE MASON UNIVERSITY 4 



71 


Mr. McHenry. Thank you, and thank you for your testimony. 

We have two current federal folks that are in federal service on 
this panel. I want to thank you for your current service to our Gov¬ 
ernment and to our people. 

I want to thank the three previous members that were in govern¬ 
ment service for your service to our Government and to our people. 
Public service should be just that. 

Now, there are also consequences for the decisions we make, 
given the public trust, and, in conjunction with that thought, that 
is what this hearing is about. 

I ask unanimous consent that our colleague from Ohio, Mr. John¬ 
son, be allowed to participate in today’s hearing. Without objection, 
that is ordered. 

I will recognize myself for five minutes. 

For more than a year SIGTARP has been trying to secure inter¬ 
views to complete their work on this subject matter of the Delphi 
pension decisions, and I want to ask Mr. Bloom why were you not 
willing to cooperate. 

Mr. Bloom. I was very involved in personal matters at the time. 
I spent a long time in government service and I didn’t believe I had 
anything that I could usefully contribute. But as I have said, if it 
is important to the Committee, I am prepared to sit with them 
now. 

Mr. McHenry. Mr. Feldman, same question. Why were you sim¬ 
ply not willing to cooperate? 

Mr. Feldman. In 2009, when I was deposed with respect to these 
issues, I had felt at that time that I had answered and given all 
the information that I had available to me. I also, frankly, have left 
public life and have an active and busy private life, and my re¬ 
sponse to SIGTARP was I think you have everything I can give 
you. Having said that, if an interview would be helpful, as I have 
said to the staffers, I am prepared to cooperate. 

Mr. McHenry. Well, Mr. Feldman, to that matter, your attorney, 
Mr. Shatter, was contacted. SIGTARP was actually in New York 
and was willing to meet with you in August to September of last 
year, and you wouldn’t participate. 

Mr. Wilson, same question. Why were you not willing to cooper¬ 
ate? 

Mr. Wilson. Mr. Chairman, I will give you the same answer I 
gave to Treasury at the time they approached me about it, which 
was I gave a lengthy deposition. I think I sat for 10 or 12 hours 
of testimony in the summer of 2009 related to the GM bankruptcy, 
testified on anything under the sun, as you can imagine, during 
that long period of time. 

I had the experience of being interviewed for Mr. Rattner’s book 
on these activities in early or the summer of 2010 and, frankly, I 
knew then that I could barely recall a lot of the facts from a year 
before and this was a year later, two years after the fact, and I said 
to Treasury I don’t remember a lot of what we went through; I 
could refresh my memory, it would take me probably a couple days 
of reading through public documents to do that, and I am ex¬ 
tremely busy, and I don’t know how much I can add. 

And that was the exact response I gave to Treasury. 
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Mr. McHenry. Gotcha, you’re busy. I hear you. Not too busy to 
meet with Mr. Rattner about his book. 

I would be happy to yield to my colleague. 

Mr. Quigley. Thank you. 

Gentlemen, I respect your service, but let me just say this. The 
percentage of the American public that thinks that we do the right 
thing or will do the right thing is in single digits. The real cost of 
the problems that we faced here, and in my community, of the 
public’s perception of us and the public’s perception of corruption 
is the loss of the ability to lead. The President characterized it as 
a deficit of trust. 

Now, I am not suggesting for a second that you all did anything 
wrong, but you have to appreciate this lost year, for whatever the 
personal reasons, whether you are in public service or not, really 
doesn’t matter. It is the perception of how things are done. It is the 
ability to have transparency to appreciate how you made the deci¬ 
sions. 

And if your answers, with all due respect, are I don’t remember, 
I get that, or you just give the best answers you possibly can. But 
when you do, when you put things off in this manner, you don’t 
help us and you don’t help the decisions you made. Frankly, I think 
we made the right decision, and we are going to discuss that later, 
about the bailout, because I thought the industry mattered. 

But I think the Chairman is correct. This was a mistake. And 
I appreciate your willingness to testify here and to cooperate and 
to be interviewed by SIGTARP, but it is hard to add anything to 
what Ms. Romero said, except for the fact that it isn’t that you 
have done anything wrong, it is that the American public has a 
right to know how those decisions were made when so much money 
was being spent, even if they agree with the decisions. So I mean 
no disrespect. I just wanted to add, to an extent complement what 
the Chairman was trying to say. 

Mr. McHenry. I thank the Ranking Member. 

So the question I have, Mr. Bloom, is are you willing to submit 
yourself to an interview with SIGTARP within the next, let’s say, 
two months? 

Mr. Bloom. Yes. 

Mr. McHenry. Mr. Feldman? 

Mr. Feldman. Yes. 

Mr. McHenry. Mr. Wilson? 

Mr. Wilson. Yes. I offered up for this afternoon. I haven’t gotten 
a response yet, but I would be happy to do that. 

Mr. McHenry. Excellent. 

Well, Ms. Romero, next time you don’t have people willing to sit 
down with you for an interview, let me know; we will be happy to 
have a hearing. 

Ms. Romero. I can’t say how grateful I am to the Committee, to 
the Chairman, to the Ranking Member of the full Committee, 
Cummings, to Ranking Member Quigley. This is all we wanted. 

We also have not reached any conclusion in our audit. How can 
we reach a conclusion? I can’t characterize the role these gentle¬ 
men played without giving them an opportunity to speak to that 
role. This is all we have wanted and I am grateful, very grateful 
for that. 
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It also goes beyond just these three witnesses and this audit, as 
I talked about in my opening statement. It will be a very, very dan¬ 
gerous precedent if former Treasury officials or other government 
officials who worked on TARP matters and then leave refuse to be 
interviewed by SIGTARP, that that goes on and it is allowed. So 
thank you very much. 

Mr. McHenry. Thank you. 

I thank you for your willingness to submit yourself to this. Mr. 
Rattner, who testified about this matter, the interview took ap¬ 
proximately two hours with SIGTARP. I know you have busy lives. 
I also know this was a very important matter in your life, in both 
your public service and now in your private sector experience. This 
is something major for our Nation and I think we need to have an 
accurate portrayal of what actually happened and why you made 
the decisions that you made. Books have been written about this. 
There are going to be generations that talk about this excessive 
amount of government intervention, whether justified or unjusti¬ 
fied, and the results of those bailouts. 

I also will submit for the record that currently the GM stock 
price today is under $21. At the IPO it was $33. For the Govern¬ 
ment to break even, for the taxpayer to break even, that number 
had to be $53. With that, we have had $16 billion in direct losses 
to the taxpayer based on the bailout of just GM. 

I just want to submit that for the record. 

I do have other questions, but in the interest of other members’ 
time, we will now recognize Mr. Quigley for five minutes, after 
which we will recognize Mr. Ross for five minutes. Mr. Quigley. 

Mr. Quigley. Thank you, Mr. Chairman. I yield to the Ranking 
Member of the full Committee, Mr. Cummings. 

Mr. Cummings. Thank you very much. 

Mr. Chairman, I want to associate myself with your words and 
those of Mr. Quigley and Ms. Romero with regard to the necessity 
and the importance of witnesses cooperating in these investiga¬ 
tions. And I want to thank the witnesses for being here and for 
their service to the Country. 

The former members of the Auto Task Force were part of the 
Obama Administration’s successful rescue of the American auto¬ 
motive industry. In December 2008, an analysis by the Economic 
Policy Institute projected that “the bankruptcy of U.S. automakers 
and the collapse of the domestic auto assembly industry could 
eliminate up to 3.3 million U.S. jobs within the next year.” The col¬ 
lapse of General Motors alone would lead to an estimated loss of 
900,000 jobs. That calamity was averted by the actions of you, our 
former members of the Government and the Obama Administra¬ 
tion’s Auto Task Force, and you deserve our thanks and we do ap¬ 
preciate what you have done. 

Today’s hearing is not focused on these successes, but on why 
these three individuals have not yet been interviewed by the Spe¬ 
cial Inspector General for the Troubled Asset Relief Program, 
which is conducting a review of the Auto Task Force’s work, and 
I am very pleased to know that you all are willing to submit your¬ 
self to being interviewed. 

I recognize that you all are private citizens now and are under 
no obligation to speak with the Inspector General, but we support 
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the Inspector General’s Office and want them to complete their 
work. As I understood it, this was the principal reason we were 
holding today’s hearing. 

However, in preparing for the hearing, my staff contacted each 
of these three former officials and all three of them said what they 
said today, that they are now willing to be interviewed. 

The Chairman has apparently decided to go forward with today’s 
hearing, and that is his right. But, as a result, we do not have the 
benefit of the Inspector General’s final report, which I anxiously 
look forward to. I think this could have been handled with a few 
phone calls rather than a hearing, but that is not my call to make. 

Mr. Chairman, if you are going to proceed, and I know you are, 
I ask that you do so on an evenhanded basis. There is another 
issue almost exactly like this one, in which an inspector general 
has conducted a review, has sought to interview a former official, 
and has been refused. Unlike the present case, however, there is 
substantial evidence of serious abuses, as well as unethical and po¬ 
tentially illegal conduct in that case. 

On two occasions I have written to Chairman Issa about findings 
by the Inspector General of the National Labor Relations Board 
that a former Board member, Mr. Peter Schaumber, was regularly 
receiving deliberative, pre-decisional, and inside information from 
another Board member, Mr. Peter Flynn. The Inspector General 
warned that Mr. Schaumber had received copies of draft Board de¬ 
cisions and other deliberative information on pending Board ac¬ 
tions. Yet, the Inspector General was never able to conduct an 
interview of Mr. Schaumber, who was a former employee. 

It seems to me that the only difference with that case is that it 
involved a Republican. Mr. Schaumber served as a senior advisor 
and co-chair of the Labor Policy Advisory Group to presidential 
candidate Mitt Romney when he was engaged in these activities. 

As I stated from the outset, I strongly support our inspectors 
general and I believe our Committee should help them when they 
cannot obtain access to information. So, Mr. Chairman, I know how 
diligent you are, and I would like to ask you now will you support 
my request for a hearing with Mr. Schaumber to obtain his testi¬ 
mony? Will you join me in requesting that the Committee call him 
before us, like you called these three gentlemen before us today? 
And will you commit to conducting the operations of this Com¬ 
mittee on an evenhanded basis? 

Mr. McHenry. Well, Mr. Cummings, I want to thank the Rank¬ 
ing Member. At the beginning of this hearing I went through a sig¬ 
nificant amount of this time line. I will be happy to look at the let¬ 
ter that you have presented this morning. I recognize that I was 
not on that exchange. I am not familiar with the subject matter 
you are bringing up, but I trust the gentleman has a deep and 
abiding interest in government transparency; he has been diligent 
in a tough, but fair Ranking Member in my dealings with the gen¬ 
tleman, having served on his subcommittee in my first term in 
Congress. I thank you for bringing this subject matter up and I will 
be happy to look at this issue. 

Mr. Cummings. May I have another 20 seconds, please? 

Mr. McHenry. Absolutely. 
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Mr. Cummings. I just ask unanimous consent that my two pre¬ 
vious letters on this topic be entered into the record. We have been 
asking for this since March, Mr. Chairman, and I see no difference 
between these cases other than that the gentlemen here today have 
all agreed to be interviewed by the Inspector General, and Mr. 
Schaumber has not. 

Mr. McHenry. Without objection. 

Mr. Cummings. I want to thank you for your patience. Thank 
you. 

Mr. McHenry. I thank the Ranking Member for bringing that 
subject matter up. 

Ms. Romero, to that end, have you contacted the Committee 
about this subject matter and this witness? 

Ms. Romero. As regards to these three witnesses- 

Mr. McHenry. Oh, it is a different IG. I am sorry. 

Ms. Romero. Oh. 

Mr. McHenry. I am sorry, I was just informed of that. 

Well, thank you, Mr. Cummings, and we certainly will follow up 
with you on that. You have my commitment on that. 

With that, we will now proceed to Mr. Ross of Florida for five 
minutes. 

Mr. Ross. Thank you, Mr. Chairman. You are to be commended 
for holding this hearing. 

As a practicing lawyer, I find that justice doesn’t always move at 
the rate we would like it to move, and the collection of facts is ab¬ 
solutely necessary for the rule of law to be applied and justice to 
prevail. 

While we are here on the eleventh hour and now getting coopera¬ 
tion from the witnesses, I am grateful for their cooperation. But, 
Mr. Feldman, when you say that it should have been done back in 
July of 2009, when your deposition was taken and you had a better 
recollection of the events, I also think back to the witnesses that 
I would have in my cases and am grateful for discovery depositions 
because it allows for a person, allows for a witness to recollect their 
thoughts and remember their testimony. 

So again I am grateful for you all to agree now, but let me go 
into some questions. 

Mr. Bloom, you indicated in your opening that the bankruptcy 
proceeding was fair and open. My question to you is was it any dif¬ 
ferent than any other normal bankruptcy proceeding? I mean, was 
this not one of the most expedited bankruptcy proceedings in the 
history of the U.S.? 

Mr. Bloom. In my experience, it was faster than average, but 
there are other 363 sales- 

Mr. Ross. Are you familiar with any other bankruptcies that 
were expedited in such a summary fashion? 

Mr. Bloom. Well, the sale of the parts of Lehman Brothers to 
Barclays in the Lehman bankruptcy, that portion of it, which was 
a 363 sale, which is what this was, was actually done more quickly. 

Mr. ROSS. And, Mr. Feldman, are you familiar with, in your ex¬ 
perience, any company independent through a bankruptcy pro¬ 
ceeding giving $1 billion to another company, as was done in this 
particular situation? 
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Mr. Feldman. Certainly, they honored a contract and they made 
the decision to honor the contract based on their business judg¬ 
ment, and I frankly think you see that all the time in many, many 
bankruptcies. 

Mr. Ross. Mr. Zywicki, how do you respond to that? 

Mr. Zywicki. Well, first, I would say I have never seen a bank¬ 
ruptcy like this at all. I have taught bankruptcy for 15 years; I 
practiced bankruptcy. I have never seen a bankruptcy case in 
which secured creditors received $0.29 on the dollar and unsecured 
creditors received $0.44 on the dollar, which is what happened 
here; and, again, some of those secured creditors were other retir¬ 
ees, the Indiana policemen and teachers retirement unions. 

I have never seen, under the guise of a 363 sale, what really 
amounted to or what is effectively a sub rosa plan, which is not 
just selling the company, but dictating how the assets are going to 
be distributed. What we also saw in this case was an auction that 
was anything but a fair auction of the assets; there were strings 
attached to it that basically required that anybody- 

Mr. Ross. And why was that? Was the UAW that effective? 

Mr. Zywicki. Well, anybody else who wanted to bid on the com¬ 
pany was required to give preferential treatment to the UAW in 
the same sort of way that the Government did with respect to hon¬ 
oring the VEBAs. Once the company went into bankruptcy, of 
course, we saw a lot of other shenanigans. But I have never seen 
any bankruptcy case that resembled this in terms of the impact on 
the rule of law, the way in which it scrambled around priorities, 
and the speed at which they essentially sold the company and dis¬ 
tributed the assets. 

Mr. Ross. Thank you. 

Mr. Bloom, what role did the Auto Task Force or other adminis¬ 
tration officials play in the negotiations between GM and the UAW 
in this bankruptcy? 

Mr. Bloom. I think the role we played in that generally was the 
same role we played with most of the issues, which is to say that 
we deferred to General Motors in terms of their business judgment 
about how to handle a particular matter, and I think the UAW ne¬ 
gotiation would fall into that category. But we reviewed that deci¬ 
sion to see if we agreed that it was commercially reasonable. 

Mr. Ross. And did the UAW have a great deal of leverage in 
these negotiations? 

Mr. Bloom. I think it would be fair to say they had a degree of 
leverage. I wouldn’t describe- 

Mr. Ross. Do think they would have derailed the entire deal over 
the salaries of a few? 

Mr. Bloom. I can’t speculate as to what they might have done. 

Mr. Ross. Mr. Feldman, what do you think? 

Mr. Bloom. I think our judgment at the time was that the judg¬ 
ments that GM made were reasonable. 

Mr. Ross. Mr. Feldman, your opinion? The UAW exerted a great 
deal of leverage in this negotiation? 

Mr. Feldman. I think everybody in the case who had leverage 
exerted that leverage. The UAW was really no different than any 
other participant. 
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Mr. Ross. Do you think they would have derailed the negotia¬ 
tions over- 

Mr. Feldman. I truly don’t know. General Motors- 

Mr. ROSS. But you would have to speculate. I mean, this is your 
forte. 

Mr. Feldman. I don’t think speculating is my forte. My forte is 
how to move companies through Chapter 11, include these two 
companies, Chrysler and General Motors. 

Mr. Ross. And never on speculation? 

Mr. Feldman. I try not to. 

Mr. Ross. Thank you. 

With regard to the payback, let’s say that under the Bush Ad¬ 
ministration we give GM $10, under the Obama Administration we 
give $20 to GM; GM pays back $20. In this particular example, it 
hasn’t all been paid back. Was that something that was never in¬ 
tended to come to fruition or was it just that we wanted to make 
sure that we paid back what was given under the Obama Adminis¬ 
tration? Mr. Feldman, I will go to you for that. 

Mr. Feldman. I don’t think that was the intention. The intention 
was to get paid back. Unfortunately, in the case of General Motors, 
the stock price has not performed as I think people hoped it would. 
But one of the reasons that General Motors was de-levered to the 
extent it was de-levered was to hopefully help the stock price. 

Mr. Ross. I see my time has expired, so I will yield back. Thank 
you. 

Mr. McHenry. I thank my colleague. 

We will now recognize Ms. Speier from California for five min¬ 
utes. 

Ms. Speier. Mr. Chairman, thank you. 

I want to thank Mr. Feldman, Mr. Wilson, and Mr. Bloom for 
being here as private citizens today and for recognizing that there 
is a responsibility as private citizens to support one’s Country. 

Professor, you referenced shenanigans, which I thought was an 
interesting term, because I could think of a lot of shenanigans that 
went on with Wall Street, and particularly Goldman Sachs, among 
many other. Would you call those shenanigans? 

Mr. Zywicki. I don’t know those in detail. If I looked at it, I 
would be willing to call them shenanigans, a lot of them. It would 
be possible. I have not looked at those in as much detail as I have 
with respect to these auto bankruptcies. 

Ms. Speier. Well, with Goldman Sachs, they actually created a 
product for a specific individual who wanted to short them, and 
then sold those products as if they were good, outstanding prod¬ 
ucts. Those, to me, are—that kind of conduct is shenanigans. I 
think a company going bankrupt is not necessarily shenanigans, or 
trying to keep it alive is not necessarily shenanigans. 

Let me ask you, Mr. Wilson, as you noted in your testimony, you 
are a lifelong Republican, and proud of it, I have no doubt, and you 
were the Republican conservative and Independent party nominee 
for New York State’s comptroller, is that true? 

Mr. Wilson. Yes. 

Ms. Speier. The work you did to rescue the U.S. auto industry 
was about doing what was best for the Country, was it not? 

Mr. Wilson. Yes. 
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Ms. Speier. At any time did you detect that persons on your 
team were pursuing a political agenda? 

Mr. Wilson. No. 

Ms. Speier. Were you attempting to push a particular political 
agenda? 

Mr. Wilson. Only to save as much taxpayer money as possible. 

Ms. Speier. Oh, what a novel idea, to save taxpayer money. Is 
that what you were engaged in doing? 

Mr. Wilson. Yes. 

Ms. Speier. Okay. Is it true that you were working to stave off 
a potential collapse of a very large and interdependent U.S. auto¬ 
motive industry, and you were deferring to the company’s business 
judgment regarding many of these detailed decisions? 

Mr. Wilson. Yes. 

Ms. Speier. So, as you look back at your time, would you say 
that you regret having done anything as a member of that Task 
Force? 

Mr. Wilson. I wouldn’t say that. I mean, we could always do a 
better job. You always have second thoughts and wish you did bet¬ 
ter than anything you do in life, but I certainly feel that we did 
the best we could given the circumstances and the timing, and I 
think it was the right thing for the Country. 

Ms. Speier. So are you proud with what happened? 

Mr. Wilson. Yes. 

Ms. Speier. How about you, Mr. Feldman? 

Mr. Feldman. I think I said in my opening remarks that I re¬ 
main fiercely proud. I think what we did was, with a lot of help 
from a lot of other people in the Government and at the companies, 
pretty spectacular for these companies, frankly. 

Ms. Speier. Mr. Bloom? 

Mr. Bloom. I would just echo my former colleagues’ comments, 
and I would emphasize Mr. Feldman’s point; there were a lot of 
people who worked extremely hard on this matter, but I think col¬ 
lectively a very good result was achieved compared to the alter¬ 
native. 

Ms. Speier. Now, each of you is going to now provide a deposi¬ 
tion to SIGTARP on your activities, and we also have a GAO report 
that has been completed that suggests that there was nothing un¬ 
derhanded. Have you read the GAO reports? Do you have any com¬ 
ments on that GAO report? Any of you. 

Mr. Feldman. I have read the GAO report. I suspect my col¬ 
leagues have as well. I didn’t take issue with anything in the GAO 
report; I thought it was, overall, a very good job. 

Ms. Speier. Anyone else have any comments? Mr. Bloom? 

Mr. Bloom. I wouldn’t disagree. 

Ms. Speier. All right, I yield back, Mr. Chairman. 

Mr. Turner. [Presiding.] Thank you. I want to thank the Chair¬ 
man for yielding the gavel to me during this period of asking ques¬ 
tions, and I want to thank the Ranking Member, Mr. Quigley. 

This is a bipartisan issue. If you noticed, the topic of this hearing 
is not the auto bailout, the questions of whether or not it should 
have been doing or shouldn’t have been done. The topic is the Del¬ 
phi pensions, those who did not receive the top-up or their pensions 
being whole, in fact, had their pensions reduced, and the involve- 
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ment of the Auto Task Force and these three gentlemen and their 
refusal to participate in that. The GAO report did not have infor¬ 
mation for determining their role or their responsibilities. 

Mr. Bloom, you have said that you have testified a number of 
times, but, as you acknowledge in your own testimony, you did not 
testify concerning this topic because you claim that there was ongo¬ 
ing litigation that would prevent you to stand in front of Congress 
and tell the truth. 

Mr. Feldman, do you have a medical condition that affects your 
memory? 

Mr. Feldman. I do not. 

Mr. Turner. Great. Thank you. Because in your testimony you 
have, like, foreshadowed that you might claim that you don’t re¬ 
member this stuff when you go before SIGTARP or when the other 
questions are asked of you in this Committee, and I would want 
to invite you to have a refreshed memory because of two things. 
One, when we pull up your law firm’s advertisement of what you 
do, not only do they recognize that you have a practice that is com¬ 
plex litigation, clearly, you recall it. But the very first thing it tells 
is that in March 2009 you were recruited to serve as the chief legal 
advisor for the strategy to restructure and recapitalize General Mo¬ 
tors Corporation. It is the first item. So if your clients can avail 
themselves of the knowledge you had, we want to also. 

Mr. Bloom, you testified before this Committee, on the Regu¬ 
latory Affairs Subcommittee on June 22nd, 2011. At that hearing 
I handed you three pages of questions. My staffer, Andy, who is 
going to hand them to you again, handed them to you at that hear¬ 
ing. Do you recall receiving these questions? 

Mr. Bloom. Yes. 

Mr. Turner. Okay. I asked you if you would answer those ques¬ 
tions, and let me refresh your memory as to what you said. Here 
is the video of you at that hearing. 

[Video played.] 

Mr. Turner. Mr. Bloom, your answer to me on June 22nd, 2011, 
was absolutely. I have not received one answer from you. Why 
haven’t you answered me? 

Mr. Bloom. Subsequent to the time before I had a chance to an¬ 
swer, I left government service. 

Mr. Turner. So your answer changed because you left govern¬ 
ment service? 

Mr. Bloom. I did not feel it was appropriate that I continue to 
involve myself in this matter after I left government service. 

Mr. Turner. Well, clearly, this Committee views that otherwise, 
as do the taxpayers. You had great responsibility, as also your cur¬ 
rent firm indicates and advertises you as the senior advisor at the 
U.S. Department of Treasury where he helped lead the restruc¬ 
turing of General Motors. Is your accountability to the taxpayers. 
Will you commit, as you did in that hearing, to answer these ques¬ 
tions now? 

Mr. Bloom. I am here today, and if there are questions I can an¬ 
swer, I will do it. 

Mr. Turner. Will you commit in writing to answer these ques¬ 
tions, as you did under oath in that hearing on June 22nd? 

Mr. Bloom. I will answer the questions I can answer today. 
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Mr. Turner. So we will just keep you here and I will just orally 
ask you the questions, with the Chairman’s approval, then. 

Mr. Feldman, we have a number of your coworkers’ emails that 
also can help you refresh your recollection. When we get to the 
SIGTARP’s reason for wanting to speak to you, Ms. Romero states, 
SIGTARP believes that the Auto Task Force played a role in the 
pension decision, and these individuals’ failure to speak on this 
issue poses a significant obstacle. 

Mr. Feldman, do you agree that you played a role in the pension 
decisions? 

Mr. Feldman. I don’t think I agree that I played a role in the 
pension decisions. I certainly spoke regularly to the PBGC and to 
General Motors regarding the Delphi pension issues. 

Mr. Turner. Did you ever speak to people at the White House 
concerning this issue? 

Mr. Feldman. Brian Deese, who was, at that time, at the White 
House, was a regular member of our team and the team reported 
to Larry Summers and Tim Geithner, and obviously Mr. Summers 
or Dr. Summers was at the White House at that time. 

Mr. Turner. Can you please put up slide 6? 

[Slide.] 

Mr. Turner. This is Joseph House of PBGC, his email following 
his conversation with you, where he says that you reported that 
you made progress discussing our proposal with a number of key 
folks at Treasury and at the White House, but he has not yet 
wrapped up his coordination. This would be the issue of the pen¬ 
sions. PBGC’s emails indicating that we have several, including 
this one, that indicate your role on the Auto Task Force of coordi¬ 
nating the issue of the pensions. Do you disagree with this email? 

Mr. Feldman. I don’t disagree that I was the coordinator or 
facilitator of those issues. I think that is accurate to say. 

Mr. Turner. What was your role? You just said a minute ago 
you didn’t have one. 

Mr. Feldman. I think you asked whether I was a decision maker, 
and I was not a decision maker. 

Mr. Turner. I asked you to describe what your role was. Would 
you describe that role for us, please? 

Mr. Feldman. Sure. I was the facilitator, coordinator of issues 
between General Motors and the PBGC, among other roles, regard¬ 
ing the Delphi pension issues. 

Mr. Turner. And how does that role assist or affect PBGC and 
its participation in the bankruptcy process and in the decision af¬ 
fecting the pensions? 

Mr. Feldman. Well, the decision that the PBGC made with re¬ 
spect to the pensions was independent of anything that Treasury 
or I had to say to the PBGC. The issue vis-a-vis the PBGC and Del¬ 
phi was what claims the PBGC would have in the Delphi case; 
what liens they would purport to have over assets of Delphi, par¬ 
ticularly the foreign assets of Delphi, and that had a large impact 
on Delphi’s future and obviously on GM’s future. 

Mr. Turner. So, Mr. Feldman, you played a role in determining 
the either claiming or releasing of PBGC liens on General Motors- 
Delphi assets in the bankruptcy process with respect to these pen¬ 
sions. 
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Mr. Feldman. That is not correct. 

Mr. Turner. That is what I heard you say. Please clarify. 

Mr. Feldman. Let me be very clear. I urged the PBGC to come 
to decisions in a rapid manner because it had the potential to hold 
up General Motors’ emergence. But I did not advocate for positions 
vis-a-vis the PBGC; I played the role of a facilitator or mediator, 
if you will, between the PBGC and General Motors. 

Mr. Turner. My time has expired. 

Mr. Quigley? 

Mr. Quigley. Thank you, Mr. Chairman. 

Good morning, Ms. Clowers. 

Ms. Clowers. Good morning. 

Mr. Quigley. Your audit tried to identify some of the factors that 
went into GM’s decisions to top-up some pensions and not others. 
That is correct, right? 

Ms. Clowers. It did. 

Mr. Quigley. Your December 2011 report states, “Treasury de¬ 
ferred to GM’s business judgment and Treasury did not explicitly 
approve or disapprove of GM providing top-ups.” So it would ap¬ 
pear from your report that the Delphi pension matter was decided 
by GM without Treasury influence? 

Ms. Clowers. Yes. We reported that while Treasury played a 
significant role in resolving the Delphi bankruptcy, as they wanted 
that resolved as quickly as possible, as new GM emerged from 
bankruptcy, they played an advisory role with regard to the pen¬ 
sion plan issues as laid out in court filings and interviews with 
GM, PBGC officials, and Treasury officials. I think an example of 
that is in a court filing that shows that Treasury assumed GM 
would be honoring the hourly plans, up until it was informed by 
GM in June that it could no longer do so because of the financial 
burden. 

Mr. Quigley. Okay. And in your mind and in what you wrote, 
what were the factors driving GM’s decisions? 

Ms. Clowers. According to GM officials that we spoke to and the 
public records that we reviewed, GM considered the dependency on 
the UAW for the workforce; they were heavily reliant on the work¬ 
force, so, emerging from bankruptcy, they wanted to make sure 
they had a motivated and intact workforce. They also considered 
other costs and risk factors, and weighed that against emerging 
from bankruptcy in terms of what type of costs and risks they 
wanted to take on. 

Mr. Quigley. And did you find any evidence that Delphi’s pen¬ 
sion decisions were anything other than GM’s private business de¬ 
cisions? 

Ms. Clowers. Again, the court filings, Treasury officials, PBGC 
officials, GM officials stated that Treasury only played an advisory 
role. I would note, however, in conducting our work, we coordinated 
with SIGTARP, and our report focused on a broad range of things, 
including PBGC issues, the events leading to the termination in 
Treasury’s role. But we did not conduct an investigation, as 
SIGTARP is doing, and we did not interview the former officials 
here today. 

Mr. Quigley. Is there anything else you want to add related to 
the GM decision-making process and the questions I have asked? 
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Ms. Clowers. No, sir. 

Mr. Quigley. All right. Thank you. 

I yield back. 

Mr. McHenry. [Presiding.] I thank the Ranking Member and 
certainly appreciate his line of questioning as well. 

We will now recognize Mr. Kelly of Pennsylvania for five min¬ 
utes. 

Mr. Kelly. Thank you, Mr. Chairman. Thank you for holding the 
hearing and allowing me to participate. 

I do have a question. Mr. Bloom, I have been with you before at 
other hearings. When we talk about the boards and we talk about 
GM making decisions, is the consensus is these are GM board deci¬ 
sions that were made involving the UAW? 

Mr. Bloom. I think it would depend on the decision. 

Mr. Kelly. But specifically with this one, when it comes to pen¬ 
sions and picking and choosing who would get bailed out and who 
would not get bailed out. 

Mr. Bloom. I couldn’t say whether General Motors management 
specifically brought this issue to their board of directors or not; I 
wouldn’t know. 

Mr. Kelly. Did you sit on the board of directors of General Mo¬ 
tors? 

Mr. Bloom. No. 

Mr. Kelly. No. You were part of the Auto Task Force? 

Mr. Bloom. Yes. 

Mr. Kelly. Okay. And the board of directors, again, the old GM 
versus the new GM, because there are two completely different en¬ 
tities there, as we know. A lot of the new General Motors were ap¬ 
pointees by the Administration. 

So as we move on, let me ask you this, Mr. Wilson, in your testi¬ 
mony, I think this really makes a lot of sense, you talked about 
what happened with this and you say, on page 2, the results of the 
work speak for themselves. General Motors had its most profitable 
year ever in 2011, even though auto sales have still not fully recov¬ 
ered. 

I know we talk about the auto industry coming roaring back. Do 
you know what GM made in 2011? 

Mr. Wilson. I think it was just under $8 billion net income. 

Mr. Kelly. How much taxes did they pay? 

Mr. Wilson. Well, they had some NOLs from the transaction. 

Mr. Kelly. Well, how much did they pay in taxes? 

Mr. Wilson. I don’t know. 

Mr. Kelly. I will tell you what it is. It is zero. Zero. 

And maybe, professor, you can tell us why they paid zero taxes 
on almost $8 billion in profits. 

Mr. Zywicki. Sure, yes. This is another anomaly about these 
cases that are very irregular, which is that the Treasury Depart¬ 
ment issued essentially a special ruling for TARP recipients that 
allowed them preferential treatment under the tax code in order to 
carry forward net operating- 

Mr. Kelly. Wait, wait. Can I just say, so preferential treatment? 
Can we just say on the street we call that picking winners and los¬ 
ers, and who gets to take advantage of things that weren’t avail¬ 
able to others in bankruptcy? 
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Mr. Zywicki. I think that would be a very accurate description, 
yes. 

Mr. Kelly. So $7.1 billion. I am a General Motors dealer, by the 
way, so I am really happy when they make money. But I always 
like the fact, and the President always talks about the 99 percent 
and the 1 percent, and how the 1 percent is not paying their fair 
share. An almost $8 billion profit and they didn’t try to put any¬ 
thing back in? That is offensive to me as a taxpayer. 

I know that during the bailout, as a dealer, I didn’t get one cent. 
In fact, I was at risk of losing my dealership, and the answer was, 
you know what, good luck; you guys can probably make it if you 
really work hard, we made it. I understand that. 

But when we talk about this auto industry roaring back, we are 
talking about an industry that had 16.5 million sales every year. 
It fell to 9.5 million sales. So the roaring back comes as a result 
of the fact that cars, like people, age; cars, like people, can’t per¬ 
form at the same level they had when they were newer. There is 
a thing called the scrapping rate that is taking place. 

So the roaring back really is a result of a diminished market the 
last three or four years. So, yes, it is going to come roaring back. 
It is going to come roaring back, but I think right now they are pro¬ 
jecting somewhere some people say 13.5 million units a year, some 
14.5 million units a year. But I am telling you, from a guy who is 
actually on the lot, talking to people, what is keeping it from really 
roaring back is people just aren’t sure what the future holds. They 
are not willing to go into a 48-month or 60-month commitment, not 
knowing if they are going to have a job in that time period. 

So I think it is important that we really take a look at what did 
happen in the auto industry, and I have to tell you, Mr. Wilson, 
I know you are a good Republican and I know that you are very 
heralded for what you do. 

Without objection, I would like to enter the testimony from City 
and State, an article that talked about Harry Wilson tapped by the 
Teamsters to rescue an ailing trucking company and union jobs. 

Mr. Kelly. You do a good job at what you do. I don’t think there 
is any question about that, and I think people in the private sector, 
it doesn’t really matter what political affiliation you have. I mean, 
I sell cars. The prerequisite is they have to be a Republican to buy 
a car from me. I just want everybody to come in and avail them¬ 
selves of the fine products that General Motors builds. 

Mr. WILSON. But you are in Florida, not New York. 

Mr. Kelly. So you do have close ties and you are going to try 
and help the trucking association too, because they are also in a 
very bad shape right now, are they not? 

Mr. Wilson. Yes. In that particular deal, sir, we completed that 
restructuring in July of 2011. 

Mr. Kelly. Okay. So they are back on their feet and recovering. 

Mr. Wilson. Yes. 

Mr. Kelly. But my real question, I guess it comes down to how 
do we pick those we bail out and those we don’t? 

Mr. Wilson. As a government or as a private sector? 

Mr. Kelly. As a government, knowing that the private sector 
funds all these decisions that we make. 
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Mr. Wilson. Sure. Well, philosophically, the way I look at it is 
it is almost never acceptable for the Government to intervene in 
the private sector, and I have gotten ribbing from friends of mine 
with philosophical similarities about why was it okay in 2009. And 
the only reason I personally concluded it was okay was because we 
were on the edge of the abyss. No one knew where the bottom was, 
sir, as you remember. The S&P was at 66. 

Mr. Kelly. Let me ask you one thing. So the bailout was to keep 
General Motors from going bankrupt, right? 

Mr. Wilson. No, I think the rescue was done to save the entire 
American auto industry from going out of business. 

Mr. Kelly. All right, all right. So the market would be the mar¬ 
ket; the industry fairs on its own. 

Professor, the length of the GM bankruptcy, how many days? 

Mr. Zywicki. I don’t remember exactly, but it was like 30 to 60 
days from beginning to end. 

Mr. Kelly. So one of the biggest bankruptcy cases ever is solved 
in 30 to 60 days? 

Mr. Zywicki. That is what we are led to believe, yes. 

Mr. Kelly. So if we don’t use what was ultimately used and we 
let the—I am sorry, my time is up. I just wanted to see if it had 
gone through a normal bankruptcy, what would the recovery time 
have been also. I apologize. 

Mr. McHenry. The gentleman can answer the question. Then we 
will move forward. 

Mr. Zywicki. If it had gone through normal bankruptcy, it would 
have taken somewhat longer, but it would have been a lot more 
transparent. We could have a real 363 sale; we could have not 
shredded the rule of law in terms of priorities and those sorts of 
things. So it may have taken a little bit longer, but there is no rea¬ 
son why we had to do all the things that we did, all this other stuff 
in order to fix the auto companies. 

Mr. McHenry. I thank the gentleman for his testimony. 

We will now recognize Mrs. Maloney of New York for five min¬ 
utes. 

Mrs. Maloney. I want to thank the gentleman and I want to 
thank all of the panelists for being here. 

Actually, I want to thank President Obama for saving the auto 
industry in America. I, for one, can’t imagine an America that 
doesn’t build our own cars. Granted, it is not where it was, but we 
saved at least a million jobs, and we are now exporting cars and 
we seem to be doing a good job. We have to remember, when Presi¬ 
dent Obama took office, the industry was shedding jobs by hun¬ 
dreds of thousands, and GM and Chrysler faced the possibility of 
being totally liquidated, which would then have huge ramifications. 

Even in New York we had suppliers in New York that were sup¬ 
plying the auto industry, and they went out of business and many 
New Yorkers lost their jobs. We weren’t building the cars, but we 
weren’t building some of the parts. So it had ramifications across 
our great Nation. 

Yet, when the American auto industry was on the brink of col¬ 
lapse and we were going to lose, by all estimates, from all econo¬ 
mists, at least a million jobs on the line, that would have been at 
least one in eight jobs in Ohio and in jobs across our Country. And 
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it wasn’t just the people in the auto plants. We have to remember 
this. This industry affected everyone. It affected the suppliers hun¬ 
dreds of thousands of miles away and up and down the chain. It 
affected the restaurants near the plant; every store, every school, 
everyone in the community, the families that depended on the 
worker that was at that plant. 

I remember some people said let Detroit go bankrupt, let it go 
down the drain. Even a guy running for president said that. But 
our President said, no, we are going to save the auto industry and, 
quite frankly, I am proud of the auto industry. I am proud of their 
comeback and I think it is an American success story that America 
bet on the American worker and bet on American industry. And 
GM is back. Now it is the number one company in the world. Ford 
is on the move, was handled extremely well during that whole cri¬ 
sis. They did extremely well. Chrysler is back. 

I think supporting with policies the American worker and Amer¬ 
ican business, I think it is a success story. So I want to applaud 
everyone on the panel or everyone who played any role whatsoever 
in saving an American industry which is now exporting cars. 

Now, I would like to point out and put in the record the GAO 
highlights first page, and I want to quote from it because there is 
some confusion about Treasury’s role, and I am going to quote ex¬ 
actly from their report. “Although acknowledging the significant 
role Treasury played in GM’s restructuring, GM and Treasury offi¬ 
cials stated that Treasury’s role was advisory concerning GM’s de¬ 
cisions not to take on additional Delphi pension liabilities, but to 
honor the top-up agreements with some unions.” Also, PBGC offi¬ 
cials stated that PBGC independently made the decision to termi¬ 
nate the plans. 

So I would like to put that in the record because it clarifies the 
independent voice of GAO. 

Mr. McHenry. Without objection. 

Mrs. Maloney. I know that we have a representative here and 
we have some questions for Ms. Clowers, but I first want to ask 
Mr. Bloom, Mr. Feldman, and Mr. Wilson, and I want to thank 
them, first, for testifying. They are out there, aren’t they? I don’t 
have my glasses, so I can’t see. I regret I was at a hearing in Fi¬ 
nancial Services that I had to attend and I didn’t hear all of it, but 
I read your testimony. 

I want to know what was your overall mission as members of the 
Auto Task Force? Delphi was just one piece of the situation that 
you were facing and Delphi was a major parts suppliers to GM that 
had been experiencing its own financial troubles for some time. If 
you saved GM, but Delphi failed, all of your efforts would have 
been for nothing, is that correct? Your answer? 

Mr. Bloom. I think I would echo what Mr. Wilson had said ear¬ 
lier. Our mission was not to save General Motors; our mission was 
to see if there were a way to facilitate the restructuring of these 
companies so that the American automobile industry in its entirety 
could continue to function at the least possible cost to the taxpayer. 
It was General Motors’ judgment, which we did not disagree with, 
that if Delphi had liquidated, General Motors’ ability to reorganize 
would have been put seriously at risk. 
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Mrs. Maloney. Well, my time is up and I think that says it all, 
so I think your judgment was right. We are employing, it saved 
over a million jobs, we are exporting. I would call that an American 
success story. Congratulations for any role you did to support it. 

Mr. McHenry. The gentlelady’s time has expired. 

Mr. Guinta, the Vice Chair, is recognized for five minutes. 

Mr. Guinta. Thank you, Mr. Chairman. I want to make a state¬ 
ment and a comment, then I want to yield some additional time to 
Mr. Kelly. 

What I am hearing from this testimony is that had this action 
not taken place, that America would be forever changed; that the 
Federal Government had no choice but to act. There are a lot of 
people in this Country that disagree with that assessment. There 
are a lot of people in this Country that disagree with that assess¬ 
ment. There are a lot of people in this Country who believe in 
America; that a Federal Government should be limited and effec¬ 
tive and efficient. I happen to be one of those Americans and I find 
it somewhat offensive that people in this Committee, in this panel 
feel that only the Federal Government could act to save the private 
sector. 

Now, we talk about the size and scope of General Motors. Fannie 
Mae is actually larger than General Motors. So under the auspice 
of the Federal Government had to act to save this industry, appar¬ 
ently you are also suggesting and admitting that we are going to 
have to act to save Fannie Mae. I am not sure that people in this 
Country believe in that either. 

There is one question I have for Mr. Wilson. Did unions get spe¬ 
cial treatment in this bailout, yes or no? 

Mr. Wilson. No. 

Mr. Guinta. In your opinion. 

Mr. Wilson. No. 

Mr. Guinta. Okay. 

Mr. Zywicki, in your opinion, did unions get special treatment in 
this bailout? 

Mr. Zywicki. Yes, absolutely. 

Mr. Guinta. Okay. Why do you think that? 

Mr. Zywicki. As we document in our paper, first, they were 
treated better with respect to their VEBAs in the General Motors 
cases than other unsecured creditors were treated; second, they 
were treated much better than employees typically are treated in 
bankruptcy cases, and they were allowed to retain wages that, 
frankly, are above market wages, above any of their competitors’ 
wages, and were thereby prevented from having to do what typi¬ 
cally happens; and, third, there was really no justification for giv¬ 
ing $1 billion to the retirees of another company, which is what 
they did with respect to Delphi. 

Mr. Guinta. So, Mr. Wilson, is Mr. Zywicki telling the truth or 
is he lying? 

Mr. Wilson. I don’t think he is lying; he is just mistaken, and 
woefully so. 

Mr. Guinta. So you don’t think what he said actually happened? 

Mr. Wilson. I think he has the facts completely wrong, and I 
would be happy to go through in detail why. 

Mr. Guinta. Okay, explain to me in 15 seconds how he is wrong. 
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Mr. Wilson. Well, there is no way to explain $26 billion of 
mischaracterization in 15 seconds. I would be happy to explain 
it- 

Mr. Guinta. Twenty-six billion dollars? 

Mr. Wilson. That was his claim. 

Mr. Guinta. Okay. 

Mr. Wilson. But, again, I am happy to go and, of course, you will 
cut me off at any time you want to. 

But if you look at each of the three pieces, sir, we negotiated the 
best possible deal we could with each of the constituencies, with 
both UAW and with the bondholders. The bondholders overwhelm¬ 
ingly approved the General Motors bankruptcy deal, overwhelm¬ 
ingly. 

If they felt they were disadvantaged, there were people who held 
$28 billion in claims and they could have voted with their feet. But 
they chose not to because they felt the deal was a fair deal. So that 
is why his first point is completely wrong. 

His second point is also completely wrong. We were governed in 
all our actions by the Corker amendments. Senator Corker, who is 
an honorable and wonderful Senator, put forward a bunch of stipu¬ 
lations in the early TARP work that said that GM’s wage rates had 
to equal—and Chrysler’s, but I focused on General Motors—GM’s 
wage rates had to equal Toyota’s, and that was an aspect of long 
negotiations in terms of what does that mean- 

Mr. Guinta. Let me reclaim my time. The question was, was 
there special treatment or preferential treatment given to union 
members. It sounds like you are doing a lot of explaining and tell¬ 
ing me why that is not the case. 

Mr. Wilson. Right. 

Mr. Guinta. I disagree with you. I think it is very clear that 
there was special preferential treatment given to one group over 
another. Now, you are free to disagree with me- 

Mr. Wilson. I do, sir. 

Mr. Guinta.— but it is pretty clear that is exactly what hap¬ 
pened. Let me ask about you. Have you gotten any preferential 
treatment since your work with unions on this from unions? 

Mr. Wilson. Of course not. 

Mr. Guinta. Of course not. You have not done any work since 
this with any union? 

Mr. Wilson. Yes, I have done- 

Mr. Guinta. Oh, you have. 

Mr. Wilson. But that is not preferential treatment, sir. I com¬ 
pletely resent the—do you have any evidence to suggest that, sir? 

Mr. Guinta. I am asking the question. 

Mr. Wilson. I answered the question- 

Mr. Guinta. I would like to know what work are you doing with 
unions now. 

Mr. Wilson. The Teamsters approached me because I have had 
enormous success in restructuring broken businesses in many 
walks of life, almost entirely as a private investor, and they asked 
for my help in their largest employer, YRC, which we successfully 
restructured out of court, the largest out-of-court restructuring 
done in many years, in record time. And because of that success 
they asked me to work with them in other situations. 



88 


But I have also worked with private investors; I have worked on 
my own; I have been on the other side of the table from unions 
both before and since. So I am an investor and restructuring ex¬ 
pert, and I work in situations trying to fix companies before they 
go away. 

Mr. Guinta. Okay. Thank you very much for your testimony. 

I will yield back the balance of my time to the Chair. 

Mr. McHenry. I thank my colleague for yielding back. 

We will now recognize Mr. Johnson of Ohio for five minutes. 

Mr. Johnson. Thank you, Mr. Chairman, and to the rest of the 
Subcommittee members for granting unanimous consent to allow 
me to participate in today’s important hearing. 

As you may know, I represent Ohio’s Sixth Congressional Dis¬ 
trict, which includes parts of northeastern Ohio and the southern 
suburbs of Youngstown. A large number of Delphi retirees, both 
salaried and unsalaried, live in the district that I represent. Since 
I was elected to Congress in 2010, I have been looking closely at 
the reason why one class of workers, the union retirees, were given 
preferential treatment over the non-union salaried retirees. 

It has now been almost 20 months and I still have not heard a 
compelling reason as to why this was done, and today I hoped that 
this hearing would produce answers to those questions that many 
of us have been asking. 

Mr. Bloom, last year, when you were still employed by the 
Obama Administration, I asked you whether or not that all parties 
involved were treated fairly and received neither more nor less 
than they would have simply because the Government was in¬ 
volved. Do you still believe, today, that all parties were treated 
fairly? 

Mr. Bloom. Yes. 

Mr. Johnson. Did the newly restructured General Motors have 
any contractual obligations to top-up the union retirees’ pensions? 

Mr. Bloom. I’m sorry, the newly restructured General Motors? 

Mr. Johnson. Yes. Did the newly restructured General Motors 
have any contractual obligations to top-up the union retirees’ pen¬ 
sions? 

Mr. Bloom. I believe that the newly restructured General Mo¬ 
tors, as part of their bankruptcy settlement with the UAW, re¬ 
affirmed their commitment to top up the pensions of the Delphi re¬ 
tirees. 

Mr. Johnson. Was it a contractual obligation? 

Mr. Bloom. I believe it was part of their contract with the UAW, 
yes. 

Mr. Johnson. Okay. How can you say that all parties were treat¬ 
ed fairly when the union retirees kept their full pensions, while you 
and others raising the pension funding status 100 percent and the 
union retirees kept one of the best health care plans in the U.S.; 
on the other hand, the salaried retirees lost up to 70 percent of 
their pension plans and their health care? I mean, I learned this 
principle in kindergarten. Fair is fair. How can you give one group 
100 percent and take 70 percent from another group and call that 
fair? 

Mr. Bloom. First thing, I would say that the union retirees at 
General Motors did not retain the health care program they had 
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before; they received a VEBA, which is going to be responsible pro¬ 
viding the health care. It does not have sufficient funds to provide 
the benefits they used to have, number one. 

Number two, when I used the word fair, I did not use the word 
equal. In a bankruptcy, all constituents, and Mr. Feldman made 
this point earlier, all constituents try to use whatever leverage they 
have to try to get the best arrangement they can. It was General 
Motors’ business judgment that the overall deal they made with 
the UAW was fair and the cheapest deal they could make- 

Mr. Johnson. Mr. Bloom, I hate to cut you off. I appreciate your 
explanation. 

Mr. Bloom. Well, I am trying to answer your question. 

Mr. Johnson. Reclaiming my time, Mr. Bloom. I appreciate your 
explanation, but I am running out of time. It is an interesting nu¬ 
ance that now we have changed the definition. There is a different 
between fair treatment and equal treatment under the law. That, 
I don’t understand. 

Mr. Zywicki, it is clear to me and many of my colleagues and the 
public that the Obama Administration’s auto bailout staff used tax¬ 
payer dollars to pick winners and losers, and now it seems, in an 
effort to not embarrass the President in a very contentious re-elec¬ 
tion campaign, members of the auto bailout team have refused to 
be interviewed by the inspector general on their actions. Now, we 
know they have agreed to today, but up until now it hasn’t hap¬ 
pened. 

Tens of thousands of salaried retirees saw their retirement funds 
greatly reduced, by up to 70 percent, while the union retirees were 
made whole and were even topped up. Do you think it was fair? 

Mr. Zywicki. Equal and fair sound pretty much the same to me, 
Congressman. And I would also say, to Mr. Guinta’s earlier ques¬ 
tion, which was he asked whether or not the unions were given 
preferential treatment. What I heard Mr. Wilson say was that he 
justified preferential treatment that he thought was reasonable. 
But I don’t think there is any question the unions were given pref¬ 
erential treatment. 

Mr. Johnson. Mr. Zywicki, thank you for your answer. 

I would like to yield my last 20 seconds to my colleague from 
Ohio, Mr. Turner, for a follow-up question. 

Mr. Turner. Mr. Bloom, you were saying that there was a con¬ 
tractual obligation with respect to the top-ups. Those don’t survive 
in bankruptcy, right? So they were free to either affirm or not af¬ 
firm them. So you can’t say that it was a contractual obligation, 
therefore they must. They were in bankruptcy, correct? 

Mr. Bloom. What I think I said was in the General Motors bank¬ 
ruptcy, General Motors made a contract with the UAW. That con¬ 
tract included affirming the prior agreement relative to the Delphi 
retirees. 

Mr. Turner. Because I think you were leaving the impression 
with the Committee that there was some obligation within bank¬ 
ruptcy, and they had no obligation within bankruptcy, it was one 
that they affirmed, correct? 

Mr. Bloom. That is what I said. 

Mr. Turner. Thank you. 

Mr. Johnson. I yield back, Mr. Chairman. 
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Mr. McHenry. I thank my colleague for yielding back. 

With that, I will begin a second round of questions for the panel. 

Now, Mr. Wilson, I just want to make sure this is for the record. 
My colleague from Pennsylvania, Mr. Kelly, submitted for the 
record a newspaper article called City and State—I’m sorry, Mr. 
Guinta submitted that for the record. There is a quote in here, and 
I think this is the implication of Mr. Guinta. It is not to impugn 
your character in any way. I understand you took great offense to 
that, but simply saying, this is a quote from Mr. Gold, the Team¬ 
sters Director of Strategic Research and Campaigns: “We are not 
at liberty to discuss any details, but we approached Harry, Mr. 
Harry Wilson, after closely following the work on the Obama Ad¬ 
ministration’s Auto Task Force, and given the similarities that GM 
faces and YRCW faces, we believe he would be a tremendous help 
in fixing this challenging situation.” Now, that is the quote from 
this. 

The implication is that you are pretty agreeable to the unions, 
and based on their experience. It is not about impugning your char¬ 
acter in any way, shape, or form. When you testify that you have 
these Republican credentials, you are testifying as an Obama Ad¬ 
ministration official. He is not talking about your character, he is 
just simply saying that your actions in public life have been agree¬ 
able to unions, and I just want to make sure that is corrected for 
the record and that is established. In no way it is a character as¬ 
sassination; that is the context of his questions and comments. 

I want to move on and I want to ask the three auto bailout task 
force folks, Mr. Bloom, Mr. Feldman, and Mr. Wilson about this 
and I want to get your comments on the record. Steven Rattner, 
the Obama Administration’s former car czar and one of your former 
colleagues and boss, admitted to the Detroit Economic Club this 
past December “we should have asked the UAW to do a bit more.” 
You can see the quote on the screen here. “We did not ask any 
UAW member to take a cut in their pay.” 

Do you agree with Mr. Rattner that, in retrospect, you should 
have asked the UAW to make more concessions? Mr. Bloom? 

Mr. Bloom. I haven’t seen Mr. Rattner’s speech, so I don’t know 
the broader context, and I certainly don’t know what he means by 
a bit, so I can’t comment specifically. If your question is- 

Mr. McHenry. No, I am asking you to comment- 

Mr. Bloom. You asked me if I agreed with him. I can’t tell you 
whether I agree with him. I can answer your question. If your 
question is do I think we should have asked the UAW to do more, 
my answer is no. 

Mr. McHenry. No? 

Mr. Bloom. No. I think what we did was reasonable. 

Mr. McHenry. Okay. So no pay cut; fine and dandy. 

Mr. Bloom. I think the aggregate deal that General Motors ex¬ 
tracted from the UAW was reasonable. 

Mr. McHenry. Okay. 

Mr. Feldman? 

Mr. Feldman. Again, I don’t know what the context of Steve’s 
quote is. 

Mr. McHenry. Well, let me restate this. 
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Mr. Feldman. But what I would say about the UAW is you have 
to remember Chrysler went first. Chrysler’s negotiation with the 
UAW was really led by Fiat. So the deal that they established, 
which became part of the pattern bargaining in General Motors, 
was done between two third parties, did not have Task Force inter¬ 
vention, no thumbs on the scale. So, in hindsight, I am perfectly 
content with where everything came out. 

Mr. McHenry. Perfectly content. So no, the answer is no. 

Mr. Feldman. The answer is no. 

Mr. McHenry. Okay. 

Mr. Wilson? 

Mr. Wilson. Sure, Mr. Chairman. I have said publicly that I be¬ 
lieve that the only kind of remaining legacy issue of General Mo¬ 
tors is this pension under-funding, which is an issue—and drag on 
its stock—an issue for the company, and that I wish that the re¬ 
structuring had addressed that in some way. It was the judgment 
of General Motors management, in their negotiation with the 
UAW, that they would keep the pension intact, and we didn’t inter¬ 
vene in that because this was our mandate. But I believe that that 
is an issue that could have been better addressed in bankruptcy. 

Mr. McHenry. So the answer is yes, no? 

Mr. Wilson. I think more could have been done. 

Mr. McHenry. More could have been done, okay. 

Well, thank you for answering the question. I wanted to give you 
an opportunity to respond. This was in Mr. Zywicki’s testimony. 

Mr. Feldman, if you will put up slide two on the screen here, you 
will see an email that you sent on June 30th, 2009. I recognize that 
you are not going to have instant recollection of this. In your email 
you ask GM to bring the UAW into the loop about negotiations over 
the termination of Delphi pension plans, stating that it “could get 
messy.” 

The Obama Administration contended that it would not get in¬ 
volved in the day-to-day affairs of GM. Was it your place to advise 
GM to talk with UAW, and was this advice based on prudent bank¬ 
ruptcy proceedings or was this more about political expediency? 

Mr. Feldman. I don’t think it was about either, bankruptcy or 
political expediency. I think if you go back to that moment in time, 
basically the PBGC had made the determination that it was going 
to terminate both the hourly plan and the salary plan. It previously 
made the decision on the salary plan and, really, what I was doing 
was reminding General Motors that, given their relationships with 
the UAW, that they needed to get out in front of the communica¬ 
tions, not substantive advice to General Motors. 

Mr. McHenry. Well, this was prior to the PBGC terminating the 
plan. 

Mr. Feldman. Correct. But I think if I recall, and I don’t have 
perfect recall, but I think if you recall the PBGC, at that point, had 
started its process of thinking about a termination of the Delphi 
hourly and salaried plans. 

Mr. McHenry. All right. Thank you for putting that on the 
record. 

With that, for the second round, we will go to Mr. Cummings. I 
will recognize the Ranking Member for six minutes. 

Mr. Cummings. Thank you very much. 
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Mr. McHenry. Thank you. 

Mr. Cummings. Sorry Mr. Guinta had to leave, I am sure he had 
another engagement, but he said something that was very inter¬ 
esting. He said there are some folks that feel that only the Federal 
Government could bail out folks and whatever, make corporations 
run. I don’t want to take the words out of his mouth, but that is 
what he implied. 

I don’t think there is anyone over on this side that thinks only 
the Federal Government can do what the Federal Government was 
able to do. In other words, there are times when the Federal Gov¬ 
ernment has to step in, and I think I am glad that the Federal 
Government did step in to this situation because we were able to 
save millions of jobs. 

And I know that there are people who are working right now 
who would say thank you very, very much for saving my job. There 
are people who, when their child got that notice about college, 
being accepted to a college, they don’t have to do what the guy did 
in the commercial, drop his head; they are able to say, okay, I can 
afford that college, we can do this. 

There are others that are able to provide food on the table for 
their families; there are others that are able to live the life that 
they want to live, as opposed to being on the sidelines of life, draw¬ 
ing an unemployment check. So I am glad that President Obama 
and this team did what they did. 

In the November 18th, 2008, New York Times op ed entitled, Let 
Detroit Go Bankrupt, Mitt Romney wrote, “A managed bankruptcy 
may be the only path to the fundamental restructuring the indus¬ 
try needs. The Federal Government should provide guarantees for 
post-bankruptcy financing and assure car buyers that their warran¬ 
ties are not at risk.” Mr. Romney predicted that, as a result of di¬ 
rect Government assistance to the auto industry, “its demise will 
be virtually guaranteed.” 

Mr. Wilson, has Mr. Romney gotten it right? Nearly four years 
since Mr. Romney wrote those words, is GM showing signs that it 
is guaranteed to fail? 

Mr. Wilson. I am going to try not to interject myself into the 
presidential debate, but I think- 

Mr. Cummings. No, I just want you—you are a Harvard—and 
that is a lot of thing, I was very impressed. A lot of people don’t 
realize this. You are an honor graduate of Harvard College and 
then the business school at Harvard. So I don’t want anybody to 
think you are some lightweights. That is why I am asking you. No, 
I am serious. I heard what they said about you and I am going to 
ask you some questions about your background a little bit later, 
but you can go ahead and answer the question. 

Mr. Wilson. Sure. I think the results, Congressman Cummings, 
speak for themselves. I think that GM had its most profitable year 
ever in its 103 year history in 2011, even though auto sales still 
have not recovered back to their normalized level. And I think it 
has a cost structure and a capital structure that have made it the 
largest and most profitable car maker in the world. So I think as 
long as they keep on the same path, they maintain the same dis¬ 
cipline that they now have, I believe the company has a bright fu¬ 
ture. 
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Mr. Cummings. Steve Rattner, the former head of the Auto Task 
Force, wrote, in a February 24th, 2012, New York Times op ed that 
Mr. Romney’s proposal “sounds like a wonderfully sensible ap¬ 
proach except that it is utter fantasy.” Mr. Rattner further wrote 
that “every scrap of private capital had fled to the sidelines” and 
without government financing initiated by President George W. 
Bush in December 2008 the companies would not have been able 
to pursue Chapter 11 reorganization. 

Mr. Wilson, Mr. Bloom, Mr. Feldman, is Mr. Rattner’s assess¬ 
ment correct? Do you agree that there simply were no other options 
available aside from complete liquidation or the path that was 
taken? We will start with you, Mr. Bloom. 

Mr. Bloom. It was our judgment, and I have no reason to ques¬ 
tion it, and it was based on extensive talking in the market, plus 
our collective experience, that if the Government had not provided 
the debtor-in-possession financing, that General Motors would have 
had to liquidate. 

Mr. Cummings. Mr. Feldman? 

Mr. Feldman. I completely agree. We were in touch with the 
largest financial institutions in the world. They were simply not 
going to provide capital. We spoke to the largest private equity 
funds in the world; they were talking about needing nine months 
to due diligence General Motors to make a determination as to 
whether they would make an investment. The U.S. Government, 
unfortunately, was a lender of last resort, but it was the only lend¬ 
er, in my view. 

Mr. Cummings. Mr. Wilson? 

Mr. Wilson. That is correct, sir. I talked about, in my written 
testimony, this unique confluence of events of both the failures of 
the companies at the time of a complete freeze in the financial 
markets, and it was those two things that made this so unusual. 
In normal times, even in bad economic normal times, you can find 
private capital. We beat the bushes to try to find private capital 
and there was no one willing to step forward with any kind of rea¬ 
sonable terms or any terms at all to fund even a few billion dollars, 
much less the $80 billion we needed to effectuate the rescue. 

One private equity firm approached us and said they would put 
in $1 billion, so we were still $79 billion short, if we guaranteed 
them an 8 percent return. Now, what would the reaction of the tax¬ 
payer have been, or this panel, had someone agreed to do that? It 
should have been, rightfully, outraged and, of course, we said no. 
So that was the state of the world in which we lived in March of 
2009 and the context in which we had to make decisions. 

Mr. Cummings. I guess it is easy for people to sit in the bleach¬ 
ers and look down at the game and then try to second guess the 
efforts of the team, and even when the team wins and wins big 
time, sit on the sidelines and criticize the calls of the game. That 
is just my opinion. 

I yield back. 

Mr. Turner. [Presiding.] Mr. Kelly? 

Mr. Kelly. I thank the Chairman. 

Just so we can be clear on this, and I sometimes get confused; 
I have only been here for a year and a half, but I think the confu¬ 
sion comes are we in Washington, D.C. or are we on Mt. Olympus. 
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Because the decisions made by government, really, we talk about 
they bailed out the auto industry. I understand you bailed out the 
auto industry, being the guy who sold cars his whole life in a fam¬ 
ily that has been in it over 60 years: it is the market that saved 
the auto industry. 

We are not talking, by the way, gentlemen, about union jobs and 
non-union jobs, Republican jobs and Democrat jobs; we are talking 
about American jobs. There is such a fragility to this market, and 
I really get confused sometimes when people who have never actu¬ 
ally done it can tell you exactly what caused this. I mean, wow, I 
can tell you what caused it: overcapacity, over-production. 

When you are structured to do 16.5 million units a year and it 
goes down to 9 million units a year, my goodness, do you think you 
have a problem when you have lost over 40 percent of your mar¬ 
ket? The answer is yes. 

The Government interfered with the natural flow of the business 
cycle. They picked winners and losers. There is absolutely no doubt 
that they picked winners and losers. This idea that we have an 
evolving truth that, as time goes forward, we can talk about what 
is fair and what is equal, that we can pick and choose winners and 
losers and then sit back and say, but if we hadn’t done it, you don’t 
understand, the market would have collapsed. 

The market did collapse. It collapsed because people didn’t know 
what their future looked like. A guy who doesn’t know if he is 
going to have a job next year does not go into a 48-month commit¬ 
ment or a 60-month commitment to buy a new car. How do I know 
this? I stand on the lot with them, I sit in the showrooms with 
them, and I see their pain. 

But whenever you determine that one group will be bailed out 
and another will not, that is just flat outright wrong. Let’s not be¬ 
come confused. It is pure folly that if it had not been for this meas¬ 
ure all of the manufacturers would have collapsed. Are you kidding 
me? Do you know there were auto manufacturers that actually 
gained market share during that time period? The market, not 
Government, determines success and failure. 

What happened in this situation is that the Government decided 
who wins, who loses; who gets fully funded, who gets nothing; who 
gets to sit at the table and eat, and who gets to sit outside. Let 
there be no confusion over the definition between of fair and equal. 
In the Country that I grew up in, it is the same thing. 

And I get sick and tired when people use a legal argument to do 
an end-run on what is right for the American people. That is abso¬ 
lutely pathetic. And if that is what we have reverted to, no wonder 
the American people don’t have faith in this institution anymore. 
No wonder they don’t have any faith in a judicial system anymore 
that picks and chooses winners and losers. Oh, yeah, you can fight 
it if you have enough money. 

I have to tell you, and you know and I know it and everybody 
else knows it in this Country, I am not against the unions. Listen, 
I love the unions. I love what they do. But why did you bring them 
to the table? There is an old saying right now that I really believe 
in: if you are not at the table, you are on the menu. 

This Government picked and chose who the winners and the los¬ 
ers were. The recovery of the American automobile industry has 
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nothing to do with this. There would still have been companies. 
These companies would have gone through a bankruptcy, would 
have come back. We didn’t save millions of jobs. A bankruptcy with 
historical, what a recovery period. The biggest bankruptcy in Amer¬ 
ica history, bam, 36, 60 days we are back on the street and running 
again, and no problems. 

So when we talk about what is clear and what is transparent, 
when we talk about what is fair, when we talk about the 99 per¬ 
cent and the 1 percent, fairness, to me, is pretty much handpicked. 
I will be fair with certain people, but I won’t be fair with others. 

Mr. Chairman, I appreciate the hearing today and I know that 
there is some confusion about it, but from having been there and 
having to navigate through those very difficult times, keep in mind 
one thing: it is the market that will always be the opportunity. 
How you address that market, your ability to compete in a market 
that is global, your ability to build cars of the highest quality has 
never been contested. You know what the problem was? It cost too 
much to build them here. American people go out and the people 
I talk to, you know what they look at? How much is it going to cost 
me a month. So that is what it comes down to. 

So I am going to yield back, but I have to tell you, having been 
there and having been in those waters without a life jacket, with¬ 
out anybody throwing me a line, it is offensive to me that somebody 
was picked to win and the other people were picked to lose. 

Mr. Cummings. Will the gentleman yield? 

Mr. Kelly. I do. 

Mr. Cummings. I have tremendous respect for you and I know 
you know that. I just want to make sure I understand. Are you 
saying that this situation could have gone into bankruptcy and we 
would have still had the results that we have? Is that what you are 
trying to say? 

Mr. Kelly. Well, reclaiming my time. 

Mr. Cummings. Yes, please. I say this most respectfully. 

Mr. Kelly. And I appreciate that, Mr. Cummings, because you 
and I do have a good relationship. It did go through bankruptcy 
and it came back. The question is who was made whole, who was 
made partial, who was left out in the cold. 

And I have to tell you, gentlemen, I appreciate you being here 
today, but it took a year? It took a year to come? It took a year 
to answer these things from SIGTARP? Really? I have a passion 
for this too. In fact, my friends say to me all the time, Kelly, you 
don’t make any sense to me; you left what was probably the next 
to the last on the list of what people respect, being the automobile 
business, and you went to the worst. 

[Laughter.] 

Mr. Kelly. We rely on you. You are the people who we rely on 
for the answers. And when you don’t testify, what does that look 
like? Tell me. Not in legal jargon, but in common sense, everyday 
American jargon. What does that look like to the people who pay 
for all this, the American taxpayers? It is pathetic. The fact that 
you can do it and you take advantage of it is even more pathetic. 

I yield back my time. 

Mr. Turner. Thank you. As we proceed with additional ques¬ 
tions, I just want to remind everyone that the topic of this hearing 
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is The Administration’s Auto Bailouts and the Delphi Pension Deci¬ 
sions: Who Picked the Winners and Losers. It is not the issue of 
the auto bailout itself, the bankruptcy itself; it is what happened 
with the Delphi pension decisions. We are having this hearing be¬ 
cause these three gentlemen refused to answer questions. Mr. 
Bloom agreed to answer written questions for me a year ago at a 
hearing, refused since to answer them, and these three gentlemen 
have refused to answer SIGTARP’s questions. The GAO report is 
not sufficient; we need the SIGTARP report. 

So, with that clarification, I will turn them to Mrs. Maloney. 
Then after her question we will open it up to an unlimited time pe¬ 
riod since Mr. Bloom indicated that the only way he was going to 
answer the questions that he had promised Congress that he would 
answer a year ago in writing is to be asked those questions in this 
hearing room. I will stay and ask him those questions. 

Mrs. Maloney. 

Mr. Cummings. Would the gentleman yield just for one second, 
one question, Mr. Turner? 

Mr. Turner. Yes. 

Mr. Cummings. I just want to make clear on this. Did Mr. Bloom, 
I have been here and I have listened. Did he say the only way that 
he would answer questions is to answer- 

Mr. Turner. Well, he is before us. 

Mr. Bloom, I asked you- 

Mr. Cummings. Is that what you said? 

Mr. Turner.— if you would answer these in writing, and you said 
that you would not. I certainly intend to ask you these questions 
here because of that, and your answer stands in the record. 

Mr. Bloom. What I said was if you want to go through these 
questions, I am here today. I also said I would talk to SIGTARP. 
If you would like to have SIGTARP ask me these questions, I will 
do it. 

Mr. Turner. But you refused to provide me in writing the an¬ 
swers that you promised, and we showed the video- 

Mr. Bloom. As I said- 

Mr. Turner.— before this Committee previously in writing. 

Mr. Bloom. I responded to that already. 

Mr. Cummings. I just wanted a clarification. That is all. 

Mr. Turner. Thank you. 

Mrs. Maloney. 

Mrs. Maloney. Well, pertaining to the pension, I would say that 
members of Congress recognize and sympathize with the pain that 
many Delphi workers are experiencing since GM decided not to 
top-up their pensions, and since everybody seems to want to attack 
Mr. Bloom, I will just ask him. Do you recognize that pain too, Mr. 
Bloom, of some people who were not made whole? 

Mr. Bloom. Of course. Speaking personally and to my knowl¬ 
edge, everybody on the Auto Task Force understood and had great 
sympathy for all of the people involved in this tragic circumstance 
who had to make sacrifices. The Delphi salaried employees are on 
the list, but unfortunately, Congresswoman, the list is very long. 
And as I have said repeatedly, our judgment was, on balance, while 
there was terrible suffering, much greater suffering was averted. 
But that in no way is to suggest that there was not suffering. 
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Mrs. Maloney. Well, I agree with your statement. Had Delphi 
failed, had GM failed, not only would their workers have suffered, 
but also the entire communities. And I would say our overall eco¬ 
nomic health of our Country would have been much worse. 

I would like to take issue with the prior gentleman’s statement. 
He said that it could have been handled and it would have worked 
itself out on it own. But I want to reference and put into record 
a November 17th publication of 2010, and this publication is enti¬ 
tled The Impact on the United States Economy of the Successful 
Automaker Bankruptcies. This was issued by the Center of Auto¬ 
motive Research, so this is an independent validation, and in this 
research, which is independent from the GAO research that basi¬ 
cally says the same thing, the Government’s actions avoided per¬ 
sonal income losses totaling over $96 billion and avoided 1.1 mil¬ 
lion net job losses in 2009 and another 314,000 in 2010. 

So, Mr. Bloom, since everybody wants you to answer the ques¬ 
tions, I will ask you—and, Mr. Feldman, Mr. Wilson, if you would 
like to comment—is that correct? Do you agree with this inde¬ 
pendent source? Had it not been for the Government intervention, 
your work for crucial months in 2009, could the Country have expe¬ 
rienced more than a million net job losses? I predict is even more. 
The impact even hit New York State for the suppliers that went 
out of business that were supplying the auto industry. 

So I just wonder do you agree with this statement from this inde¬ 
pendent research organization? 

Mr. Bloom. I haven’t reviewed the exact- 

Mrs. Maloney. Well, it basically says had we not acted, we 
would have lost- 

Mr. Bloom. But our judgment at the time, and the material I 
have seen since then that I have reviewed that suggests that the 
losses would have been very significant in jobs. Cars said a million; 
others have used larger numbers. Mark Zandi recently said 2.5 mil¬ 
lion jobs were at risk. So I am not enough of an economist to choose 
between them, but I think our judgment that the losses could have 
been quite catastrophic has been confirmed. 

Mrs. Maloney. I just want to ask you, Mr. Bloom, has any mem¬ 
ber of Congress congratulated you and thanked you for your hard 
work in what resulted in, by all accounts, saving over a million jobs 
that impacted many of our great States like Ohio, Michigan, Penn¬ 
sylvania, Missouri, and Illinois? They are all interrelated in the 
supply chain of the auto industry. 

I just would like to ask Mr. Bloom, Mr. Feldman, and Mr. Wilson 
has any member of Congress ever thanked you? Today I want to 
thank you for your public service. I want to thank you for your 
hard work in saving American jobs and I would say saving Amer¬ 
ican industry and prestige. I personally cannot even think of an 
America that doesn’t make her own cars. And now we have 
bounced back with that American spirit, can do, and are even ex¬ 
porting cars and employing people and growing. I just want to 
know has any member of Congress said thank you? 

Mr. Bloom. Congresswoman, I very much appreciate your kind 
words. From time to time, other members of Congress have ac¬ 
knowledged that some good things happened. 
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Mrs. Maloney. Mr. Feldman, has anyone ever thanked you? I 
thank you today. Has anyone ever thanked you? 

Mr. Feldman. I appreciate that, Congresswoman. I think this is 
the first time I have been thanked. 

Mrs. Maloney. Well, thank you very much. You are an American 
hero. I appreciate your hard work. 

Mr. Wilson? 

Mr. Wilson. Thank you as well, Congresswoman. I have had a 
few Democrats and Republicans thank me over time, but it is al¬ 
ways nice to hear it. Thank you. 

Mrs. Maloney. Well, I think more of us should be saying thank 
you. Thank you for your public service. You saved jobs; you helped 
America; you grew our economy. Thank you. 

Mr. Turner. Ms. Romero, I would like to thank you for bringing 
forth the light that these three gentlemen have refused to talk to 
you and for your bringing it to our attention in a way where we 
could pull them before us and get them to talk to us to commit to 
talk to you. 

We are going to go to a 10 minute round of questioning. My next 
questions are going to be for Mr. Feldman. 

I do have a quick question for you, Ms. Romero, first. You said 
in your letter SIGTARP believes that the Auto Task Force played 
a role in the pension decision and these individuals’ failure to 
speak are a significant obstacle. You do believe that, right, that 
they played a role? 

Ms. Romero. Yes. Yes. 

Mr. Turner. Thank you. 

Mr. Feldman, we are going to spend a significant amount of time 
on the issue of what you did, what your role was, because that is 
really what you guys aren’t speaking about. I mean, the whole 
question from SIGTARP, GAO, this Congress, have been what did 
you do; what was your role; what was the basis of the decision¬ 
making. 

Now, I am going to read you your bio, that I am assuming you 
either approved or wrote yourself. Mr. Feldman was recruited to 
service as chief legal advisor for the Obama Administration’s Task 
Force on the auto industry. This cabinet level Treasury Depart¬ 
ment Task Force was assembled to, quoting your bio, help develop 
the overall strategy to restructure and recapitalize General Moors 
Corporation and Chrysler, a “strategy” which resulted in the 
groundbreaking legal proceedings that implemented a comprehen¬ 
sive financial solution for both companies. 

Now, SIGTARP believes that you were involved. You said you 
were negotiating among the parties. I understand that, from an ab¬ 
solute legal standpoint, that PBGC is a party to this and has an 
ability to make its own decision in settlement negotiations, but 
they didn’t do that in a vacuum, right, Mr. Feldman? They had you 
running in between a bunch of different other people making pro¬ 
posals to PBGC as to what they should or should not do. Now, isn’t 
that correct, Mr. Feldman? 

Mr. Feldman. I think really what they would or would not be 
willing to do—and to just take a step back, the Auto Team, which 
was the working group at Treasury that reported to the Auto Task 
Force, was really charged with helping restructure Chrysler and 
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General Motors. We took on additional tasks that were critical to 
those two entities, including the financial arm of Chrysler, the fi¬ 
nancing arm of General Motors, and then ultimately Delphi be¬ 
cause General Motors was providing funding and at the time we 
got involved was really the sole source of funding for Delphi. But 
we did not—go ahead, you can take back. 

Mr. Turner. Thank you. Going to the issue, then, using your 
language instead of mine, of determining what they would or 
wouldn’t do, who are the parties that you ran in between of doing 
the negotiating determining the would or wouldn’t do? Because 
would or wouldn’t, it is still going to PBGC and saying someone 
would like you to do X; will you do X, right? 

Mr. Feldman. The PBGC and General Motors were the main 
parties involved in making decisions—well, the PBGC was the 
main party involved in making decisions about the termination of 
Delphi’s pension plans. What the impact of that was had an impact 
on General Motors, and I was playing essentially shuttle diplomacy 
between General Motors and the PBGC, which candidly didn’t get 
along very well. 

Mr. Turner. And who else? 

Mr. Feldman. On that issue? 

Mr. Turner. Yes. 

Mr. Feldman. I reported to the Auto Team, but I didn’t—there 
wasn’t a—I am not thinking of a party that was directly involved 
in that. 

Mr. Turner. You didn’t share any information about what the 
package was in developing this strategy that is in your bio with in¬ 
dividuals at the White Flouse, with individuals at Treasury? Is that 
what your testimony is? 

Mr. Feldman. Well, I worked for Treasury, so certainly I re¬ 
ported to the Auto Team- 

Mr. Turner. Outside of the Auto Team. 

Mr. Feldman. I kept George Madison informed. 

Mr. Turner. In Treasury, outside of the Auto Team. 

Mr. Feldman. George Madison was General Counsel of Treasury, 
not part of the Auto Team. I was in the Legal Department at 
Treasury, so I did keep Mr. Madison updated; he was the General 
Counsel of Treasury. But in terms of the White House, the only 
people I ever spoke to at the White House was Brian Deese and 
Larry Summers. 

Mr. Turner. Okay, we are going to turn to emails now. We have 
a July 6th email from Joseph House at PBGC. This one we don’t 
have on the top. 

Mr. Feldman. Okay. 

Mr. Turner. It is a July 6th email, 9:45 p.m., so he is emailing 
late, and he said I just spoke with Matt Feldman, who relayed the 
following: “We agreed that any settlement discussions would be 
best saved for direct coordination between U.S. Treasury and 
PBGC at this point, rather than a subject of group coordination.” 

Now, he is saying that the settlement discussions were, at that 
point, as a result of his conversation with you, a direct coordination 
between Treasury and PBGC. He does not mention General Mo¬ 
tors. Do you disagree with his email? 
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Mr. Feldman. You would have to ask Mr. House what he meant 
by the email, but I interpret what he meant to mean that we were 
going to talk to the PBGC and then we, meaning Treasury, were 
going to talk to General Motors. Treasury did not play a role or did 
not have authority to settle issues between the PBGC and General 
Motors. 

Mr. Turner. But you did have a role in making recommenda¬ 
tions and making proposals. 

Mr. Feldman. I would certainly comment on proposals and rec¬ 
ommendations. The PBGC would ask me did I think that some¬ 
thing would be acceptable; General Motors would say do you think 
the PBGC would find something acceptable. I certainly gave them 
my judgment. 

Mr. Turner. Well, what occurred after the July 6th email—I am 
going to read that one again. This is Joseph House saying that he 
had just spoken to you and that he agreed with you that any settle¬ 
ment discussions would be saved for group coordination between 
Treasury and PBGC, rather than direct coordination, is followed by 
the email that I showed you previously, which is slide 6 on July 
8th. 

If we could have slide 6, please. 

[Slide.] 

Mr. Turner.— where again Mr. House is reporting that he had 
spoken to you. This one is 6:23 p.m. and this is July 8th. So subse¬ 
quent to your reported agreement by Mr. House that we are going 
to directly coordinate this settlement negotiation between Treasury 
and PBGC, he then reports that you say that Feldman reported 
that he made progress discussing our proposal with a number of 
key folks in Treasury and at White House, but has not yet wrapped 
up his coordination. 

Let’s turn to slide 5, then. 

[Slide.] 

Mr. Turner. This is July 15th, 10:57 a.m. This is Karen Morris 
forwarding one from John Minke and it says, Feldman will then 
take it to GM and get their approval, which will either be a rubber 
stamp or one last chance to nick us on the deal. 

We all accept that PBGC has the legal authority with respect to 
its decision-making. We also know that it did that in the environ¬ 
ment of the pressure of these negotiations and we also understand 
that there were a number of parties who had positions and roles 
and proposals as to what PBGC should do or, using your language, 
would or wouldn’t do. 

Mr. Feldman, we would like to get a better understanding of 
that, which is why you have been called this Committee and why 
SIGTARP wants to talk to you, because they believe that you were 
actively involved in the decision-making. Now, I am going to ask 
you a very simple question. I am assuming that with respect to the 
Delphi salaried pensions, that the proposals that ended up with the 
pensions being cut were not solely generated by PBGC; that in the 
negotiations with your liaison with the White House, others in 
Treasury outside of the Auto Task Force, the Auto Task Force, and 
General Motors, that they had positions and recommendations as 
to how those pensions should be handled. Is that correct? 
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Mr. Feldman. I never had a conversation, nor do I recall any 
conversations where we told the PBGC how the- 

Mr. Turner. I didn’t ask you that. 

Mr. Feldman. I am sorry. 

Mr. Turner. I ask you whether or not anyone else had a position 
or a proposal in your shuttle negotiations with respect to the Del¬ 
phi salaried pensions other than PBGC. That is a pretty simple 
question. I would assume the answer has to be yes. 

Mr. Feldman. I don’t believe so, not with respect to the salaried. 

Mr. Turner. So you are testifying under oath before this Com¬ 
mittee that at no time did anyone else that you were working with 
in your position as the chief legal adviser shuttling negotiations, no 
one else offered you and no one else provided you any other pro¬ 
posal with respect to the Delphi salaried pensions in any aspect? 

Mr. Feldman. Let me correct it. Delphi certainly, its position 
was it wanted to retain the pension plans and have General Motors 
pay for it or assume it. As I recall, and the time frame is a little 
bit fuzzy, but, as I recall, Delphi certainly did not want to give up 
its pension plans in the early stages of my involvement. 

Mr. Turner. Anyone else have a position or a proposal with re¬ 
spect to those pensions during your settlement negotiations? 

Mr. Feldman. I don’t want to be unequivocal, but not that I re¬ 
call. 

Mr. Turner. As you were before. Well, that is part of the subject 
matter of this investigation and SIGTARP’s investigation, so I wish 
you well in your recollection process with the- 

Mr. Feldman. I am happy to look at more emails or other infor¬ 
mation you might have. 

Mr. Turner. Excellent. 

Mr. Feldman. I don’t recall it. 

Mr. Turner. Excellent. 

Mr. Cummings? 

Mr. Cummings. Mr. Chairman, just out of curiosity, are you 
planning to end the hearing now or are you getting ready to just 
go on and on and on? 

Mr. Turner. No, I am going next to Mr. Bloom for him to answer 
the questions that he is now refusing to answer in writing that he 
had promised Congress in June of last year that he would answer 
in writing, because he invited those questions, and I will entertain, 
with your concurrence, the dismissal of the other panel members 
if there are no other questions for those other panel members, so 
Mr. Bloom can stand before us and answer the questions he has 
refused to answer. 

Mr. Cummings. Well, that is fine with me. And I hate to waste 
people’s time, so I think that is very generous of the Chairman. 
You know, one of the things, Mr. Chairman, it has come to my at¬ 
tention that your questions of Mr. Bloom have been answered by 
the Secretary of the Treasury, and Mr. Bloom forwarded your ques¬ 
tions after the hearing. 

Mr. Turner. Actually, no, they haven’t. I have the Secretary’s 
answers and his answer was this is a matter of litigation; I cannot 
answer. 
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Mr. Cummings. I see. All right. But if the Chairman wants to 
dismiss, I think we should allow these folks to go. I have no prob¬ 
lem with that. 

Mr. Turner. I am certainly fine with that. 

At this point, then, we will take- 

Mr. Cummings. One other thing. I did forget to say one thing. 
When Mrs. Maloney was asking the question about anybody saying 
thank you, I just want you all to know I am thanking you, and I 
thank you very much. 

To Ms. Romero, I am hoping that this has been helpful to you. 
I am hoping that you get the cooperation you need. We, on both 
sides of the aisle, support your efforts and we want to make sure 
you have access to the information that you need in order to do 
your job, and I want to thank you for working with both of our of¬ 
fices to try to make this thing move along. Thank you. 

Ms. Romero. Thank you so much, Ranking Member Cummings. 

Mr. Turner. At this point we will take a one minute recess while 
the other members of the panel but for Mr. Bloom excuse them¬ 
selves. 

[Pause.] 

Mr. Turner. Mr. Bloom, we are going to get started. We have 
votes that are going to occur, so we are going to be limited, as I 
am certain you are very sad to hear, in the number of questions 
that we are going to ask you. I want to reiterate that these are 
questions that were given to you on June 22nd that to this Com¬ 
mittee, in a seat similar to the one you are sitting in, you said ab¬ 
solutely that you would answer in writing. You did not answer 
them and today you are refusing to answer them in writing, so we 
are going to go through this where I ask you the question and get 
your answer. 

Mr. Bloom. Congressman, the only clarification I would like to 
make is that I believe that the letter that the Secretary of the 
Treasury or Tim Madson, on behalf of the Secretary of the Treas¬ 
ury, sent you on November 1st, 2011, did not refuse to answer the 
questions because of the litigation. In fact, there are two and a half 
pages of response to the issues raised in the letter. But that said, 
if you have questions, I will do my best to answer them. 

Mr. Turner. We will submit those questions and answers, be¬ 
cause we have them, obviously, for the record and everyone can see 
that in fact they say this is subject to litigation. But we are not 
going to waste our time on this. 

Mr. Cummings. Mr. Chairman, Mr. Chairman, Mr. Chairman. 
Just a point of clarification. I have the letter, the November 1st let¬ 
ter, and I have just kind of perused it, but my staff has read it in 
detail, and just for clarification, you said that he said that it was 
under litigation. It just seems like there is a lot more to this letter 
than that. He seems to be answering quite a few things in detail. 
I just wanted clarification on it, that is all. 

Mr. Turner. We have answers both in this letter and also letters 
answered directly from Secretary Geithner, and in that letter he 
specifically states, he cited both and you cited it previously, an an¬ 
swer of litigation. And this does not answer the questions, but we 
will go forward. 
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Mr. Bloom, in the discourse between Treasury and PBGC, what 
role did the Auto Task Force play in the decision-making to termi¬ 
nate the pension plan of the Delphi salaried retiree workers? 

Mr. Bloom. I couldn’t really expand on what Mr. Feldman said. 
I think that would be my answer. 

Mr. Turner. So you have no separate answer of yourself. 

Mr. Bloom. No. 

Mr. Turner. Well, Mr. Feldman indicated that it was an advi¬ 
sory position, and what we would like to know is what was the po¬ 
sition of the Auto Task Force in those discussions with respect to 
the Delphi salaried workers and their pensions. 

Mr. Bloom. I think it was what Mr. Feldman said it was. 

Mr. Turner. You are going to do that for every answer? 

Mr. Bloom. I don’t know. 

Mr. Turner. You don’t have an independent answer? 

Mr. Bloom. On that question, Congressman, I do not have a dif¬ 
ferent answer. If I agree with what has already been said, I 
thought it would be expeditious for me to- 

Mr. Turner. If you had answered it in June would you had your 
own answer? 

There are many that believe that there were significant numbers 
of conflicts of interest between the Treasury, PBGC, the Auto Task 
Force, and new GM. Secretary Geithner serving on both the board 
of PBGC, being the Secretary of the Treasury, the Auto Task Force 
being part of Treasury, and, of course, new GM receiving from the 
Treasury its capital infusion. 

Did you ever have a discussion at the Auto Task Force, the ac¬ 
tual or potential conflicts within Treasury and the Auto Task Force 
with respect to this bankruptcy proceeding and the Delphi salaried 
pensions? And what was the subject of those discussions? 

Mr. Bloom. I do not recall a conversation in Treasury about 
whether or not the issues you raise would pose a conflict of inter¬ 
est. I do not recall such a discussion. 

Mr. Turner. Do you believe now that they do? 

Mr. Bloom. I don’t see where a conflict of interest would have 
been, no, sir. 

Mr. Turner. In the termination of the Delphi salaried pension 
plans, a significant issue of dispute are the foreign assets held by 
Delphi and the liens that PBGC either asserted or might have as¬ 
serted against those liens. Ultimately, PBGC released these liens 
as part of a settlement in exchange for payments by new GM that 
did not include the Delphi salaried retirees’ pension plans; the liens 
did. Do you recall any discussions at the Auto Task Force con¬ 
cerning Delphi’s foreign assets, the liens, and PBGC? 

Mr. Bloom. I do not recall any such discussions. 

Mr. Turner. Would you assert today that those discussions did 
not occur? 

Mr. Bloom. No. 

Mr. Turner. Is it possible they occurred? 

Mr. Bloom. I think anything is possible. I do not recall any 
such- 

Mr. Turner. Did you ever have a conversation about Delphi’s 
foreign asset and the liens of PBGC? 



104 


Mr. Bloom. I have no recollection of having any conversation of 
that nature. 

Mr. Turner. We are getting pretty far here. So far we get you 
will give us the answer of the gentleman who answered previously 
or you don’t recall. Helpful. 

Mr. Bloom. I can only testify to the best of my ability, Congress¬ 
man. 

Mr. Turner. Clearly. There is a significant amount of concern 
that has been raised about political considerations with respect to 
the PBGC negotiations and the pension plans, salaried retirees’ 
pensions, and even the issue of the foreign asset liens of PBGC. 
Did you ever have any consideration or any discussions concerning 
the political effects of the outcomes of your recommendations? 

Mr. Bloom. Could you clarify what you mean by the political im¬ 
pacts of the outcomes? 

Mr. Turner. I think it is fairly clear. Did you have any discus¬ 
sions concerning the political aspects or consequences of your deci¬ 
sion-making? 

Mr. Bloom. No, not that I recall. 

Mr. Turner. The United Auto Workers have stated that the Del¬ 
phi salaried retirees should be treated with fairness and equity. 
Additionally, the UAW stated in a letter dated January 15th, 2010, 
that it supports providing the same top-ups to the salaried workers 
as a matter of fairness and equity that had bee provided to other 
Delphi workers. You answered Mrs. Maloney and indicated that 
you understand the pain that people have. Do you agree with 
UAW? 

Mr. Bloom. I am not familiar with the full context of the UAW’s 
comment, but I can answer your question. I can’t say whether I 
agree with them or not because I haven’t read that document. I 
think a lot of people, as I said earlier, have suffered as a result of 
the GM bankruptcy, and if Congress would choose to help one of 
those constituents who was hurt, that would be up to Congress to 
do. I think it would open a can of worms, but I don’t have a judg¬ 
ment as to whether Congress ought or ought not to do it. 

Mr. Turner. Mr. Cummings? 

Mr. Cummings. I guess I have about, what, about 10 minutes? 
I am going to read this letter into the record. 

November 1st, 2011, Department of Treasury. It is addressed to 
the Honorable Michael R. Turner and it says, Dear Representative 
Turner. This is from Mr. Massad, the Assistant Secretary, Depart¬ 
ment of Treasury. And this is one of the letters that we were just 
talking about in response to questions that were raised sometime 
earlier by Congressman Turner. 

It says I am writing in response to your recent letter to Secretary 
Geithner in which you raise certain questions regarding the Pen¬ 
sion Benefit Guaranty Corporation’s decisions related to the pen¬ 
sions of certain former employees and retirees of the Delphi Cor¬ 
poration. You submitted these questions previously to Mr. Ron 
Bloom, who has since left his position with the Administration. 
Please allow me to respond on behalf of the Secretary. 

We recognize that the bankruptcy of Delphi has been extremely 
difficult and challenging for all its employees and we are acutely 
aware of the significant hardships that the entire United States 
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automobile industry has faced in recent years. The issues you raise 
in your letter pertaining to certain agreements entered into by 
General Motors Corporation in 1999, when the old GM spun off 
Delphi into a separate company, as well as decisions made in con¬ 
nection with Delphi’s 2005 bankruptcy filing. 

Around the time of Delphi’s 1999 spinoff from old GM, old GM 
entered into “top-up agreements” commitments to pay supple¬ 
mental pension benefits to certain participants in the Delphi hourly 
pension plan, represented by three unions, United Auto Workers, 
the International Union of Electrical Workers, and United Steel 
Workers. Those agreements provided that, in the event that bene¬ 
fits under Delphi hourly plan were frozen or the plan was termi¬ 
nated, old GM would cover any shortfall below the level of benefits 
promised. 

Over the next several years, Delphi suffered large losses and 
filed for bankruptcy in October 2005. In 2007, old GM, Delphi, and 
the three unions who were party to the top-up agreements agreed 
to extend these commitments. Although there were negotiations be¬ 
tween old GM and other unions concerning similar arrangements, 
old GM did not enter top-up agreements with any other union, nor 
did it enter into an agreement with participants in the Delphi sal¬ 
ary pension plan. At the time of the 1999 spinoff, the Delphi salary 
plan was fully funded; whereas the Delphi hourly plan was under¬ 
funded. Delphi’s original plan was to emerge from bankruptcy pro¬ 
ceedings without terminating its pension plans. 

In 2009, four years after Delphi filed for bankruptcy protection 
in 2005, it was determined that, for Delphi to emerge from Chapter 
11, its pension plans would need to be terminated. As a result, Del¬ 
phi entered into agreements with the PBGC to terminate the Del¬ 
phi salary plan and the Delphi hourly plan, and placed both plans 
under the trusteeship of the PBGC. 

Treasury did not have a role in authorizing, approving, or con¬ 
senting the termination of the Delphi salary plan. In 2009, in con¬ 
nection with the bankruptcy proceeding of old GM and Delphi, 
General Motors Company agreed to honor certain commitments 
into which old GM had entered, including the 1999 top-up agree¬ 
ments. New GM has stated publicly that although the Delphi bank¬ 
ruptcy was “a very difficult situation,” it felt that it had made ap¬ 
propriate provisions for the Delphi salary plan at the time of the 
spinoff in 1999. 

The questions you submitted to Mr. Bloom primarily asked 
whether the Presidential Task Force on the auto industry was in¬ 
volved in the decisions made by the PBGC and GM regarding the 
pensions of former employees and retirees of Delphi. As Mr. Bloom 
explained in various congressional testimonies in 2009, and more 
recently before the Subcommittee, the previous administration pro¬ 
vided temporary loans to General Motors and Chrysler to avoid un¬ 
controlled liquidations of these companies at a time when our econ¬ 
omy and financial system were already severely stressed. 

President Obama agreed to extend that assistance provided that 
the companies produce viability plans as to how they could become 
competitive. On February 15th, 2009, President Obama created the 
Auto Task Force, made up of cabinet level officials and staffed by 
Treasury, to review the viability plans for the companies. The over- 
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riding objective that guided the Auto Task Force was to bring much 
needed stability to this crucial sector of our economy, keep hun¬ 
dreds of thousands of Americans working, and give General Motors 
and Chrysler a chance to become viable and competitive American 
businesses. 

As Treasury officials have stated, the President directed the Auto 
Task Force to take a commercial approach and ensure that in any 
restructuring the companies took on only those liabilities necessary 
for successful operation. The Auto Task Force refrained from inter¬ 
vening in the day-to-day decisions of these companies. These com¬ 
panies’ restructuring, including GM’s decision to assume top-up 
agreements entered into by GM in 1999, were consistent with those 
principles. 

These matters have also been reviewed by our Nation’s judiciary 
in two contexts, as well as by the Government Accountability Of¬ 
fice. As you may know, the termination of Delphi salary plan and 
its placement under the trusteeship of the PBGC are currently the 
subject of litigation in black versus Pension Benefit Guaranty Cor¬ 
poration. On September 2nd, 2011, the court dismissed the portion 
of the case against Treasury, the Auto Force, Secretary Geithner, 
Steve Rattner, and Ron Bloom. 

In addition, the bankruptcy court in the Southern District of 
New York reviewed and approved GM’s bankruptcy and reorga¬ 
nization. In assessing the new GM’s decision to honor the top-up 
agreements, the bankruptcy court found no violation of the bank¬ 
ruptcy code or applicable case law, and concluded that, as a matter 
of reality, the purchaser needs a properly motivated workforce to 
enable the new GM to succeed, requiring it to enter into satisfac¬ 
tory agreements with UAW, which includes arrangements satisfac¬ 
tory to the UAW for UAW retirees. 

In addition, the bankruptcy judge and the district court approved 
the transaction at every step. None of those judges seriously ques¬ 
tioned the validity of the legal process, which was typical for a 
bankruptcy sale. In fact, the bankruptcy judge stated, “While be¬ 
cause of the size of this case and interests at stake, GM’s Chapter 
11 case can hardly be regarded as routine. GM’s proposed Section 
363 sale breaks no new ground. This is exactly the type of situation 
where there is a good business reason for immediate sale.” 

In its March 30th, 2011, review of the key events leading to the 
termination of the Delphi hourly and salary plans, GAO stated that 
“The Auto Task Force did not indicate what should be done with 
the Delphi pensions.” 

We are committed to continue transparency regarding the re¬ 
structuring of General Motors. There is an extensive public record 
available concerning treatment of the pensions of Delphi employees 
and retirees. Congress has held several detailed hearings on the 
subject and there are a number of publicly available court filings, 
bankruptcy court opinions, oversight reports, and statements from 
Delphi and General Motors. 

Treasury has posted online certain key automotive industry fi¬ 
nancing program documents which are available at 
FinancialStability.gov. Additionally, pursuant to a request from 
you and other members of the House Committee on Oversight and 
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Government Reform, Treasury has provided you numerous docu¬ 
ments related to the Delphi pension matter. 

In the end, GM underwent a fair and open bankruptcy. This 
process required deep and painful sacrifices from all stakeholders, 
including workers, retirees, suppliers, dealers, creditors, and count¬ 
less communities that relied on a vibrant American auto industry. 
However, the steps that the Administration took not only avoided 
a catastrophic collapse and brought needed stability to the entire 
auto industry, they also kept hundreds of thousands of Americans 
working and gave GM a chance to once again become a viable, com¬ 
petitive American business, and they avoided further shocks to our 
financial system and economy at a time when we could least afford 
it. 

Thank you for your continued attention to this important matter. 
Please feel free to contact me or my staff if we can be of further 
assistance. Sincerely, Timothy G. Massad. 

Mr. Bloom, do you have anything you can add to that? Have you 
learned anything else in an effort to satisfy the Chairman’s ques¬ 
tions? 

Mr. Bloom. No. 

Mr. Cummings. I yield back. 

Mr. Turner. Mr. Bloom, I want to thank you for sitting through 
and answering some of the questions that I provided you in writing 
on June 22nd of last year that you had committed to answer in 
writing that you have never submitted answers to. And the reason 
why I appreciate you sitting here and answering them is because 
I wanted, on television and on the record, both your demeanor and 
your lack of answers to be evident. 

Mr. Bloom, we have had this hearing because you refused, for 14 
months, to answer SIGTARP’s questions. You had to come to our 
hearing because we have subpoena power; they don’t. You come 
and you say I will be glad to answer SIGTARP’s questions. Mr. 
Bloom, you are not glad to answer anybody’s questions. You are not 
glad to answer mine; you are not glad to answer anybody’s. And 
you were responsible for affecting billions of dollars and thousands 
of people’s lives with our taxpayers’ dollars. 

People are not only hurt, they are angry, and this is exactly, con¬ 
trary to what President Obama promised us with the most open 
administration, not someone like you sitting in front of us, unwill¬ 
ing to answer the questions. 

Now, I want to—Mr. Cummings read the letter. I want to re-em¬ 
phasize the paragraph that he read that is on page 2, at the bot¬ 
tom, that says, As you may know, the termination of the Delphi 
salary plan and its placement under the trusteeship of the PBGC 
are currently the subject of litigation in Black v. Pension Benefit 
Guarantee Corp. 

This letter is not an answer to the questions that I had sub¬ 
mitted to you. 

Then we have, and I am going to submit these for the record, 
Secretary Geithner’s answers, which were similar questions that 
were posed as posed to you, where we were just trying to find out 
how were these decisions made, who made them, so that you can 
have the appropriate type of oversight over taxpayers’ dollars, be¬ 
cause that is how Government works; it is open, it is a democracy. 
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You are not playing with the undiscretionary dollars of the Presi¬ 
dent, you are actually effectuating and administrating taxpayers’ 
dollars. 

So Geithner had the same questions. I am going to submit these 
for the record. And he says openly in the beginning answer that 
the termination of the Delphi retirement program for salary em¬ 
ployees and its placement under the PBGC’s trusteeship are cur¬ 
rently the subject of litigation in Black versus PBGC. I cannot com¬ 
ment on the specifics of any pending litigation. 

And then for the next eight pages, these are the Secretary’s re¬ 
sponse. I cannot comment specifically on these topics as they are 
the subject of pending litigation. I cannot comment specifically on 
these topics as they are the subject of pending litigation. I cannot 
comment specifically on these topics as they are the subject of 
pending litigation. And he goes on for the next 33, almost 35 ques¬ 
tions to answer the same way, that he can’t answer us. 

So here we sit. People have lost their pensions; billions of dollars 
spent. The Secretary of the Treasury won’t answer the questions. 
You won’t answer the questions. SIGTARP has many of them. We 
are going to work with SIGTARP on their processes of trying to so¬ 
licit from you substantive and valuable answers to the questions. 

This Committee has subpoena power, it has deposition power. 
Mr. Bloom, I assure you, we can continue to revisit this with you 
and your panel members. I would certainly hope that when you say 
you are going to participate and answer SIGTARP’s questions, that 
it is certainly going to be more thorough than your answers here. 

Now, Mr. Bloom, we are all waiting for a SIGTARP report that 
is going to tell us what happened. GAO can’t give it to us. This 
process should not be in this manner because of your commitment 
to the taxpayers. Do we have your commitment that you will work 
to refresh your recollection, that you will try to answer fully, to 
your greatest ability, the questions that SIGTARP is going to have 
for you? 

Mr. Bloom. I will answer the questions that SIGTARP asks me 
to the best of my ability. 

Mr. Turner. Mr. Bloom, with that, we have votes that have been 
called. We are going to adjourn the hearing. 

[Whereupon, at 12:52 p.m., the subcommittee was adjourned.] 
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Aeeourctsblilty * Integrity * Reliability 


United States Government Accountability Office 
Washington, DC 20548 


December 15, 2011 
Congressional Requesters 

The Pension Benefit Guaranty Corporation (PBGC), the government 
corporation that insures private-sector defined benefit (DB) plans, 
terminated the six plans of Delphi Corporation (Delphi) in July 2009. 1 The 
plans were estimated to be underfunded by a combined $7.2 billion at 
termination, of which PBGC expects to cover about $6 billion. 

Since the termination, there has been controversy over different pension 
benefit outcomes for certain unionized and non-unionized Delphi retirees. 
Further, the involvement of the U.S. Department of the Treasury 
(Treasury) in the bankruptcy of General Motors (GM), Delphi’s former 
parent company, raised questions for some regarding the role that 
Treasury played in PBGC’s decision to terminate Delphi’s pension plans 
and the resulting outcomes for Delphi plan participants. Given these 
concerns, you asked us to answer the following questions: 

1. What precipitated PBGC’s decision to terminate the plans and what 
was Treasury’s role, if any? 

2. What actions did PBGC take to secure Delphi domestic and foreign 
assets as part of its recovery process? 

3. Why will certain Delphi employees receive reduced pension benefits 
and others will not? 

4. What information was communicated to employees about the 
termination of their plans? 

In March 2011, we issued a report providing a timeline of key events 
related to the Delphi plan terminations in which we provided information 
about some of these issues. 2 To address the issues more fully for this 


’A DB plan promises a benefit that is generally based on an employee's years of service 
and, often, compensation as well. The employer is generally responsible for funding all or 
most of the benefit, investing and managing plan assets, and bearing the investment risk. 

2 GAO, Key Events Leading to the Termination of the Delphi Defined Benefit Plans, 

GAO-11-373R (Washington, D.C.: Mar. 30, 2011). 
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report, we conducted additional analysis of PBGC documents, such as 
benefit estimates, actuarial reports, internal documents on the termination 
decision and on asset recovery, and reports from PBGC’s Office of 
Inspector General. We also conducted follow-up interviews with PBGC 
officials to clarify information from the documents. To explore further 
Treasury’s role in the termination of Delphi’s pension plans, we reviewed 
publicly available documents, such as Treasury officials’ depositions and 
other legal documents, including those related to pending litigation, 3 and 
conducted additional interviews of GM, Delphi, and the Delphi Salaried 
Retiree Association (DSRA). We reviewed relevant e-mails provided by 
PBGC and DSRA. 4 We also interviewed union, GM, Delphi, and DSRA 
officials to obtain their perspectives on plan termination, asset recovery, 
benefit determination, and communications, as well as analyzed 
additional documents related to these issues from these groups, including 
data from GM about benefit guarantees they have paid or expect to pay 
to former Delphi employees. 

To provide benchmarks and comparative examples, we also gathered 
data about other terminated plans from PBGC’s list of firms with the ten 
biggest termination claims in PBGC’s history. (Delphi is number two on 
this list, behind United Airlines.) 5 For example, to provide context for how 
PBGC pursued recoveries for Delphi, we reviewed the recovery process 
for all nine of the other firms on this list, and identified the allocation of 
recoveries across priority groups for all plans with more than 5,000 
participants (18 of the 29 plans these firms sponsored). We did not 
examine PBGC’s actions to date to value Delphi’s assets, as this effort is 


3 Delphi Salaried retirees are in litigation against PBGC regarding termination of Delphi's 
pension plans. Black v. PBGC, No. 2:09-cv-13616 (Bankr. E.D. Mich, filed Nov. 5, 2009). 
In September 2011, the court dismissed the retirees' claims against Treasury and 
Treasury officials. Order Granting Defendant United States Department of the Treasury, 
Presidential Task Force on the Auto Industry, Timothy F. Geithner, Steven L. Rattner, and 
Ron. A. Bloom's Reviewed Motion to Dismiss, No. 09-13616 (E.D. Mich. Sept. 1, 2011). It 
is GAO policy to avoid taking a position or addressing claims that are currently in litigation. 
This review was structured to avoid influencing or interfering with the litigation and this 
report does not address the legal issues involved in the litigation. 

4 The Special Inspector General for the Troubled Asset Relief Program (SIGTARP) is 
conducting an audit of Treasury's role in GM’s decision to provide top-ups for certain 
hourly workers, including whether the Administration or Treasury pressured GM to provide 
additional funding for the hourly plan. SIGTARP has not announced when it expects to 
complete this audit. 

5 See appendix I for a summary description of PBGC’s 10 largest terminations. 
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still ongoing. PBGC’s Office of Inspector Genera! has recently reported on 
deficiencies in PBGC’s efforts to value assets for two other firms on the 
top-10 list: National Steel and United Airlines. 6 According to the inspector 
General’s office, the contractor identified as having conducted the 
valuation of assets for both the National Steel and United Airlines 
terminations is not the contractor conducting the valuation of assets for 
Delphi. 

We conducted this work between April 2011 and December 2011 in 
accordance with generally accepted government auditing standards. 
Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our 
findings and conclusions based on our audit objectives. We found the 
data from PBGC and GM sufficiently reliable for the purpose of helping us 
answer our research questions, and we believe that the evidence 
obtained provides a reasonable basis for our findings and conclusions 
based on our audit objectives. 


Background 


Delphi-GM History Delphi was a global supplier of mobile electronics and transportation 

systems that began as part of GM and was spun off as an independent 
company in 1999. 7 At that time, Delphi established two pension plans, 
with assets and liabilities transferred from their GM counterparts: the 
Delphi Hourly-Rate Employees Pension Plan (hourly plan) and the Delphi 
Retirement Program for Salaried Employees (salaried plan). When Delphi 
was spun off from GM in 1999, GM was required to collectively bargain 
with the affected unions—including International Union, United 
Automobile, Aerospace, and Agricultural Implement Workers of America 
(UAW); the International Union of Electronic, Electrical, Salaried, Machine 


6 PBGC Office of Inspector General Evaluation Report, PBGC's Plan Asset Audit of 
National Steel Pension Plans Was Seriously Flawed (OIG Eval-2011-10/PA-09-66-1, 
Washington, DC.: Mar. 30, 2011); “Letter to Chairman Miller of The Committee on 
Education and Labor Regarding PBGC Termination of United Airlines Pension Plans” 
(LTR-2010-10, Washington, D.C.: Jul. 20, 2010); and PBGC Processing of Terminated 
United Airlines Pension Plans Was Seriously Deficient, (OIG, Eval-2012-05/PA-10-72, 
Washington, D.C: Nov. 30, 2011). 

7 For a more detailed treatment of this history, see GAO-11-373R. 
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and Furniture Workers, AFL-CIO (IUE); 8 and the United Steelworkers of 
America (USWA); as well as other “splinter” unions. 9 As a result of these 
negotiations, GM agreed to provide a retirement benefit supplement 
(referred to as “top-ups”) to “covered employees” with UAW, IUE, or 
USWA (but not the splinter unions), should the Delphi hourly plan be 
frozen or terminated. 10 Covered employees included those who had been 
represented by these unions as GM workers and now as Delphi workers 
with no break in employment or seniority as of May 28, 1999. Salaried 
employees and hourly employees not in the three unions were not 
covered by top-up agreements. 

Over the period 2001 to 2005, Delphi suffered large losses, and the 
company filed for Chapter 11 bankruptcy in October 2005, although it 
continued to operate. 11 Beginning in the fall of 2008, economic conditions 
deteriorated throughout the auto industry, affecting both Delphi and GM. 
GM’s deteriorating financial condition in the fall of 2008 led the company 
to seek assistance from Treasury through the Automotive Industry 


Effective October 1, 2000, IUE merged with the Communications Workers of America to 
become the Industrial Division of CWA (IUE-CWA); for the purposes of this report, we 
continue to refer to this entity as the IUE. 

9 The splinter unions include the International Association of Machinists and Aerospace 
Workers; International Brotherhood of Electrical Workers; Michigan Regional Council of 
Carpenters, Local 687 and Interior Systems, Local 1045; International Brotherhood of 
Painters and Allied Trades of the United States and Canada, Sign & Display Union Local 
59; International Brotherhood of Teamsters; International Brotherhood of Boilermakers; 
International Union of Operating Engineers; and United Catering Restaurant Bar& Hotel 
Workers. 

10 The top-up agreements were originally set to expire in October 2007. In June 2007, GM, 
Delphi, and UAW entered into a memorandum of understanding (MOU) extending the GM 
benefit guarantee for Delphi UAW workers, which would be enforceable if benefit accruals 
for future credited service in the Delphi hourly plan were frozen and if the plan were 
terminated. On August 5, 2007, GM and Delphi entered into a MOU with Delphi IUE, and 
on August 16, 2007, with Delphi USWA, providing the same top-up guarantee as the 
Delphi UAW MOU. 

11 Failing entities choose to go through Chapter 11 of the Bankruptcy Code when they 
hope to reorganize and stay in business rather than liquidate and go out of business. 11 
U.S.C. §§1101-1174. 
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Financing Program (AIFP). 12 As a condition of receiving this assistance, 
GM was required to develop a restructuring plan to identify how the 
company planned to achieve and sustain long-term financial viability. In 
April and May 2009, Treasury worked with GM to develop a restructuring 
plan through the Presidential Task Force on the Auto Industry and its 
staff. On June 1, 2009, GM filed for bankruptcy and sought the approval 
of the bankruptcy court for the sale of substantially all of the company’s 
assets to a new entity ("new GM”). 13 After the sale of the assets in July 
2009, new GM began operating with substantially less debt and Treasury 
received 60.8 percent equity and $2.1 billion in preferred stock in the new 
GM, and a $6.7 billion GM debt obligation. 

Soon after, PBGC terminated Delphi’s six DB plans (Delphi having 
acquired four more since the spin-off from GM), effective July 31, 2009, 
with almost 70,000 participants (see table 1). According to PBGC, as of 
the termination date, the Delphi plans were underfunded by 
approximately $7.2 billion, of which PBGC insurance would cover an 
estimated $6.0 billion. In October 2009, after 4 years in bankruptcy, 

Delphi completed its reorganization when Delphi Automotive LLP (“new" 
Delphi), a United Kingdom limited partnership, purchased most of 
Delphi’s assets and GM purchased 4 other Delphi sites. "Old” Delphi 
became DPH Holdings Corp., an entity set up to sell or dispose of any 
remaining assets. 


12 ln December 2008, Treasury established AIFP under the Troubled Asset Relief Program 
(TARP) to help stabilize the U.S. automotive industry and avoid disruptions that would 
pose systemic risk to the nation’s economy. TARP was authorized under the Emergency 
Economic Stabilization Act of 2008 (EESA), Pub. L. No. 110-343 div. A, 122 Stat. 3765 
(codified as amended at 12 U.S.C. §§ 5201-5261). EESA originally authorized Treasury to 
purchase or guarantee up to $700 billion in troubled assets. § 115(a), 122 Stat. 3780. The 
Public-Private Investment Program Improvement and Oversight Act of 2009 amended 
EESA to reduce the maximum allowable amount of outstanding troubled assets under 
EESA by almost $1.3 billion, from $700 billion to $698,741 billion. Pub. L. No. 111-22, § 
402, § 402(f), 123 Stat. 1656, 1658. EESA requires that the appropriate committees of 
Congress be notified in writing when the Secretary of the Treasury, after consultation with 
the Chairman of the Board of Governors of the Federal Reserve System, determines that 
it is necessary to purchase other financial instruments to promote financial market 
stability. § 3(9)(B), 122 Stat. 3767 (codified at 12 U.S.C. § 5202(9)(B)). 

13 Throughout this report, in cases where a distinction is important, we refer to the pre¬ 
bankruptcy entity as “old GM” and the new one that purchased its operating assets as 
“new GM.“ Priorto bankruptcy, old GM’s legal name was General Motors Corporation. 

The legal name of the new entity created in July 2009 was General Motors Company. As 
of October 19, 2009, General Motors Company became General Motors LLC. 
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Table 1: Terminated Delphi Defined Benefit Plans, as of July 31, 2009 

Plan 

Number of participants 

Delphi Hourly-Rate Employees Pension Plan (hourly plan) 


47,176 

Delphi Retirement Program For Salaried Employees 
(salaried plan) 


20,203 

Packard-Hughes Interconnect Non-Bargaining Retirement 
Plan 


1,383 

ASEC Manufacturing Retirement Program 


533 

Packard-Hughes Interconnect Bargaining Retirement Plan 


165 

Delphi Mechatronic Systems Retirement Program 


148 


Source: Pension Benefit Guaranty Corporation (PBGC). 


ERISA Guarantee Limits, PBGC was created as a government corporation by the Employee 
Benefit Determination Retirement Income Security Act of 1974 (ERISA) 14 to help insure the 

retirement income of U.S. workers with private-sector defined benefit 
plans. Under PBGC’s single-employer insurance program, if a company’s 
pension plan has inadequate funds to pay all promised benefits, plan 
sponsors meeting certain criteria can seek to terminate a plan through a 
“distress” termination. 15 Under certain circumstances, PBGC may also 
decide to terminate an underfunded plan. 16 In all these situations, PBGC 
is generally appointed trustee of the plan, as provided under ERISA, and 
assumes responsibility for paying benefits to the participants. 

PBGC pays participants’ benefits only up to certain limits set forth by 
ERISA and related regulations. Participants whose benefits under the 
plan would otherwise exceed these statutory limits may have their 
benefits reduced to the guaranteed amount, unless the plan has sufficient 
assets to pay the nonguaranteed portion of their benefits, either in part or 


14 Pub. L. No. 93-406, 88 Stat. 829 (codified, as amended, at 29 U.S.C. §§ 1001-1461). 

15 At least one of the following criteria must be present in order for PBGC to approve a 
distress termination: (1) liquidation in bankruptcy (Chapter 7) or insolvency proceedings; 
(2) reorganization in bankruptcy (Chapter 11); (3) inability to pay debts while in business 
without terminating a plan; or (4) unreasonably, burdensome pension costs caused solely 
by a decline in workers covered by the plan. 29 U.S.C. § 1341(c)(2)(B). 

16 29 U.S.C. § 1342(a). 
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in full. These guarantee limits include the phase-in limit, the accrued-at- 
normai limit, and the maximum limit, as illustrated in table 2. 17 


Table 2: Types of Guaranteed Benefit Limits under ERISA 

Maximum limit 3 

Phase-in limit 0 

Accrued-at-normal limit 0 

• The guaranteed benefit cannot exceed 
the statutory maximum, adjusted annually, 
at the time the plan terminates. 

• In 2009 (the year Delphi's plans were 
terminated), the maximum was $54,000 
per year for a person retiring at age 65 
and with no survivor benefit (that is, a 
single-life annuity). 

• The maximum is lower for those retiring 
under age 65 or with a survivor benefit. 

• The guaranteed benefit cannot 
include any benefit increase 
implemented through a plan 
amendment that was made 
within 1 year of the date of the 
plan termination. 

• For benefit improvements that 
became effective more than 1 
year but less than 5 years prior 
to the plan’s termination, the 
guaranteed amount is the larger 
of 20 percent of the benefit 
increase or $20 per month of the 
increase for each full year the 
increase was in effect. 

• The monthly guaranteed benefit cannot be 
greater than the monthly benefit provided 
as a straight-life annuity (that is, a periodic 
payment for the life of the retiree, with no 
additional payments to survivors) 
available at the plan’s normal retirement 
age. 

• The portion of any combined early 
retirement benefit and supplemental 
benefit that exceeds the normal retirement 
age straight life annuity is not guaranteed. 


Source: ERISA, PBGC's implementing regulations, and related documents. 


a 29 U.S.C. § 1322(b)(3); 29 C.F.R. § 4022.23 (2011). 

*29 U.S.C. § 1322(b)(1) and (7); 29 C.F.R. § 4022.25 (2011). 
c 29 C.F.R. § 4022.21 (2011). 

Determining participants’ benefit amounts following plan termination is a 
complex process. It begins with PBGC gathering extensive data on plans 
and individuals’ work and personnel histories, and determining who is 
eligible for benefits under a plan, which can be more complicated if the 
company or plan has a history of mergers or elaborate structure or is 
missing data. It requires understanding plan provisions that vary from 
plan to plan and can be voluminous, applying the ERISA guarantee limits 
to each individual’s benefit, valuing plan assets and liabilities, and 
determining which participants may receive additional benefits from any 
assets PBGC may recover from the sponsor. Final determination of 
benefits can take years, especially in a large, complex plan. 18 If the 
participant is already retired, or retires before the process is complete, 


17 For more details on how these limits affected Delphi participant benefits, see appendix II. 

18 For more information on PBGC benefit determination, see GAO, Pension Benefit 
Guaranty Corporation: More Strategic Approach Needed for Processing Complex Plans 
Prone to Delays and Overpayments (GAO-09-716; Washington, D.C.: Aug. 2009). 
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PBGC makes payments to the retiree initially based on an estimate of the 
final benefit amount. Once the process is complete, PBGC notifies each 
participant of the final benefit amount through a “benefit determination 
letter.” 


PBGC Finances and As of September 30, 2011, PBGC insured the benefits of about 44 million 

Governance workers and retirees in more than 27,000 private DB plans. PBGC 

receives no funds from general tax revenue and is financed by premiums 
paid by DB plan sponsors, investment income, and assets that PBGC 
acquires when it assumes control of a plan. 19 As of the end of fiscal year 
2011, PBGC had terminated and trusteed a total of 4,300 plans, and its 
net accumulated financial deficit totaled $26 billion. 20 Additionally, at fiscal 
year-end, PBGC’s estimate of total plan underfunding in plans sponsored 
by financially risky single-employer program companies totaled 
approximately $227 billion, up significantly from $170 billion the year 
before. 

PBGC is governed by a three-member board of directors consisting of the 
Secretaries of the Treasury, Labor, and Commerce, who are responsible 
for establishing and overseeing the policies of the agency. 21 According to 
PBGC, PBGC’s director is responsible for managing PBGC’s day-to-day 
operations, including, according to PBGC, such decisions as whether and 
when to terminate particular pension plans. 22 We designated PBGC’s 
single-employer pension insurance program as “high risk” in 2003, 
including it on our list of major programs that need urgent attention and 
transformation. 23 In 2007 and 2008, we reported that PBGC’s board had 


19 29 U.S.C. § 1305. 

20 PBGC's net accumulated financial deficit equals the total liabilities of the single employer 
program and the financial assistance unlikely to be repaid from the multiemployer 
program, less total assets in both programs. 

21 29 U.S.C. § 1302(d) and (f) and 29 C.F.R. § 4002.3 (2011). 

22 ERISA specifies that in carrying out PBGC's functions, PBGC is to be administered by 
its director. 29 U.S.C. § 1302(a). 

23 GAO, Pension Benefit Guaranty Corporation Single-Employer Insurance Program: Long- 
Term Vulnerabilities Warrant 'High Risk' Designation, GAO-03-1050SP (Washington, 

D.C.: July 2003). 
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limited time and resources to fulfill its responsibilities. 24 The program, 
along with PBGC’s other insurance program, remains high risk due to an 
ongoing threat of losses from the terminations of underfunded plans. 


Treasury’s Multiple Roles In previous reports, we also have examined the challenges posed to 

Treasury due to its multiple roles as a private pension regulator 2 * and a 
GM shareholder, as well as having its Secretary serve on the PBGC 
board. 26 In its role on PBGC’s board and as a pension regulator, Treasury 
has an interest in protecting the viability of private defined benefit pension 
plans and the retirement incomes of plan participants. But as a GM 
shareholder, Treasury has an interest in the financial well-being of GM. 
Recognizing the potential for interested parties to perceive possible 
conflicts, we reported that Treasury has taken several steps to mitigate 
this risk. For example, the department adopted core principles to guide its 
oversight of its investments under TARP and limit its involvement in day- 
to-day operations of companies. The department also has taken steps to 
establish a protective barrier between Treasury officials who make policy- 
related decisions with respect to investments in the automakers and the 
Treasury officials who are responsible for regulating pensions or 
overseeing the operations of PBGC. Nevertheless, we noted that the 
tensions inherent in Treasury’s multiple roles remained. 27 In one previous 
report, we concluded that Treasury’s investment in the auto companies 
created an enhanced need for transparency, and we recommended that 


24 GAO, Pension Benefit Guaranty Corporation: Governance Structure Needs 
Improvements to Ensure Policy Direction and Oversight, GAO-07-808 (Washington, D.C.: 
July 2007); GAO, Pension Benefit Guaranty Corporation: Need for Improved Oversight 
Persists, GAO-08-1062 (Washington, D.C.: September 2008). 

25 The Internal Revenue Service (IRS), within Treasury, oversees the tax qualified status of 
pension plans. 26 U.S.C. § 401(a). 

26 See GAO, Troubled Asset Relief Program: Automaker Pension Funding and Multiple 
Federal Roles Pose Challenges for the Future, GAO-10-492, (Washington, D.C.: April 6, 
2010); GAO, Troubled Asset Relief Program: The U.S. Government Role as Shareholder 
in AIG, Citigroup, Chrysler, and General Motors and Preliminary Views on its Investment 
Management Activities, GAO-10-325T (Washington, D.C.: Dec. 16, 2009); GAO, Troubled 
Asset Relief Program: Status of Efforts to Address Transparency and Accountability 
Issues, GAO-09-296 (Washington, DC.: Jan. 30, 2009); and GAO, Troubled Asset Relief 
Program: Additional Actions Needed to Better Ensure Accountability, Integrity, and 
Transparency, GAO-09-161 (Washington, D.C.: Dec. 2, 2008). 

27 For more on this topic, see GAO-10-492, pp. 42-45. 
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Treasury should regularly communicate to Congress about TARP 
activities to ensure accountability and provide added assurances that the 
taxpayers’ investment is being appropriately safeguarded . 28 In a 
subsequent report, we reiterated this recommendation, and noted that by 
providing a more complete picture of the companies’ financial 
performance, Treasury also could help mitigate potential or perceived 
tensions in its multiple roles . 29 Although Treasury had initially expressed 
concerns about disclosing proprietary information in a competitive market, 
it agreed to provide information on its oversight of the companies’ 
performance that balances the need for transparency with the need to 
protect certain proprietary business information . 30 


Threat of Increased 
Losses Led PBGC to 
Terminate Delphi 
Pension Plans 


PBGC’s decision to terminate the Delphi DB plans was precipitated by 
Delphi’s inability to fund or maintain its plans and by the threat of 
increased losses from Delphi’s impending loan default and possible 
liquidation. Treasury, as GM’s primary lender in bankruptcy, played a 
significant role in helping GM resolve the Delphi bankruptcy to arrive at 
the “best resolution” from GM’s perspective . 31 However, with regard to 
GM’s decisions regarding the assumption of Delphi’s plans and top-up 
agreements, Treasury played an advisory role only, according to GM and 
Treasury officials. Similarly, according to PBGC officials, PBGC 
independently decided to terminate the Delphi plans. The documents we 
reviewed, including GM and Delphi SEC filings and PBGC internal 
records, are consistent with these statements. 


28 GAO, Troubled Asset Relief Program: Continued Stewardship Needed as Treasury 
Develops Strategies for Monitoring and Divesting Financial Interests in Chrysler and GM, 
GAO-10-151 (Washington, D.C.: Nov. 2, 2009). Specifically, we recommended that 
Treasury report to Congress on how it planned to assess and monitor GM's and Chrysler’s 
performance to help ensure the companies are on track to repay their loans and to return 
to profitability. 

29 GAO-10-492. 

30 Because of Treasury’s concerns about disclosing proprietary information in a 
competitive market, Treasury responded to our recommendation by providing GAO, as a 
congressional oversight body, with information on how it was using sensitive business 
information to oversee the companies' performance. This approach was consistent with 
our recommendation that noted the need for transparency to be balanced with protecting 
certain propriety information. 

^Deposition of Matthew Feldman, Black v. PBGC, No. 04-44481 (RDD)(S.D. N.Y. July 
21, 2009). 
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PBGC Initially Focused on PBGC officials said the agency would have preferred to have Delphi 
Delphi or Another emerge from bankruptcy and continue to sponsor the plans rather than 

Company Continuing the terminate them. Delphi had announced in March 2006 that a key objective 

pj & in restructuring was to continue to sponsor both the hourly and salaried 

DB plans. Therefore, PBGC’s activities were focused on allowing the 
plans to continue after Delphi exited bankruptcy and having a reorganized 
Delphi continue to fund the plans. While PBGC has authority under 
ERISA to involuntarily terminate a plan that fails to meet certain 
conditions, 32 PBGC officials said that they hoped that avoiding termination 
would save both the agency and plan participants from potential losses 
from unfunded plan benefits. 


The vision was not realized, however. The Delphi bankruptcy court 
confirmed Delphi's reorganization plan in January 2008, but on April 4, 
2008, Delphi’s investors retracted an offer that would have executed the 
plan and prevented the termination of its pension plans. Delphi also 
negotiated with GM, Delphi’s former parent company, to assume Delphi’s 
hourly plan, but these efforts were only partially successful. Under a 
change to an agreement initially negotiated between the companies in 

2007, GM would assume the hourly plan in two phases; this would reduce 
Delphi’s overall pension liabilities and make it more attractive to investors, 
while Delphi would continue sponsoring the salaried plan. After making 
some changes to the agreement, the first phase occurred in September 

2008, transferring approximately $2.1 billion in net liabilities from Delphi to 
GM. However, the second phase, in which GM would have absorbed 
substantially all of the remaining hourly plan liabilities, was conditional on 
Delphi successfully reorganizing. 33 In July 2009, after Delphi’s attempts to 
reorganize failed, and with GM in its own bankruptcy, GM decided not to 
take on the remaining liabilities of Delphi’s hourly plan. According to 
representatives of GM, after it was clear Delphi would not be able to 
reorganize, Delphi asked GM to take the salaried plan as well; however, 
GM declined. 


32 Under ERISA, PBGC has authority to involuntarily terminate a plan that fails to meet 
minimum funding standards, will be unable to pay benefits due, failed to make quarterly 
contributions, or is reasonably expected to increase long term losses to PBGC if not 
terminated. 29 U.S.C. § 1342(a). 

33 Delphi also agreed that the reorganized Delphi would provide GM with up to a $2,055 
billion administrative claim. 
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Lack of a Willing Sponsor 
and the Risk of Additional 
Losses Prompted PBGC to 
Terminate 


By 2009, PBGC determined that the economic decline and the collapse of 
the U.S. auto industry had diminished the likelihood that Delphi, GM, or 
another company would be able and willing to sponsor Delphi’s plans. 
Moreover, it became apparent to PBGC officials that PBGC’s potential 
losses could grow if it waited. Delphi net sales, already on a steady 
decline since 2003, had fallen 50 percent between 2008 and 2009, and 
funding for Delphi’s plans had been eroding since 2007. 34 Delphi’s largest 
customer, GM, amidst the lowest per-capita vehicle sales in 50 years, 
requested financial assistance from the U.S. government in December 
2008. These conditions diminished the likelihood that Delphi would be 
able to continue operating and maintain its pension plans. 


According to PBGC officials, the likelihood that Delphi would default on its 
debtor-in-possession (DIP) loan, and the potential impact on PBGC 
recoveries, moved them in April 2009 to decide to terminate the Delphi 
plans. Delphi’s SEC filing that month stated that Delphi’s short-term loan 
from its DIP lenders was due to expire, and that extension of the loan was 
conditional on Delphi (1) delivering the lenders terms, agreed to by 
Treasury and GM; and (2) finalizing GM’s contributions to the resolution 
of Delphi’s bankruptcy. The filing noted that failure to meet these terms 
would trigger a requirement that Delphi make a $117 million repayment 
obligation on April 20. With Delphi unlikely to make this payment, it was 
possible that the lenders would foreclose on Delphi assets held as 
collateral. Foreclosure would have threatened PBGC’s ability to recover 
Delphi Corporation assets on behalf of its plans, which would in turn have 
increased PBGC’s and Delphi plan participant losses from plan 
termination. With a deteriorating auto industry and no foreseeable 
sponsor for the Delphi plans, and with potential recoveries threatened, 
PBGC concluded that the agency’s long-run loss would increase if the 
plans were not terminated. 

Ultimately, however, PBGC postponed termination. The urgency to 
terminate in April, was reduced after Delphi’s DIP lenders offered PBGC a 
5-business day notice prior to foreclosing, fearing, according to PBGC, 


34 Different estimates, done on different dates and using different methodologies intended 
for different purposes, measured varying degrees of funding in Delphi's salaried plan. 
According to Delphi, the salaried plan was 53.7 percent funded as of year-end 2008 and 
was still 53.7 percent funded as of the date of plan termination on July 31, 2009. DSRA, 
based on an actuarial evaluation by Watson Wyatt, reported the salaried plan was 85.6 
percent funded as of October 1, 2008. PBGC measured salaried plan funding at 48 
percent as of termination on July 31, 2009. 


Page 12 


GAO-12-168 Delphi Pension Plans 



125 


that termination of Delphi’s pension plans would reduce Delphi’s value. In 
a June 1, 2009, press release, Delphi stated that the hourly plan would 
“be addressed” by GM and that PBGC “may” terminate the salaried and 
four smaller plans. According to Treasury, PBGC later confirmed that GM 
was not an alternative sponsor for the Delphi hourly plan. On June 30, 
2009, a meeting took place between PBGC and Treasury to discuss the 
Delphi plans; according to PBGC, Treasury informed PBGC officials that 
GM would not assume the remaining Delphi hourly pension liabilities. 
Finally, on July 15, 2009, Delphi’s DIP lenders gave PBGC a notice of 
foreclosure under the April agreement. With no willing and viable sponsor, 
PBGC officials expected the plans would be abandoned with no sponsor 
to pay benefits as they came due. On July 22, 2009, PBGC announced 
that Delphi’s plans would be terminated. The termination date was set to 
be July 31, 2009, and PBGC officially became the trustee of the plans on 
August 10, 2009. Delphi’s claim was the second largest in PBGC’s 
history, following United Airlines as the largest. 

Our examination of PBGC termination decisions for nine of its ten largest 
insurance claims (Delphi’s being the tenth) shows the agency making 
assessments similar to those it made for the Delphi pension plans. In 
each case, we found that PBGC evaluated the future viability of the plans 
when making such decisions. For example, PBGC considered the 
likelihood of the company securing investment or more generally exiting 
bankruptcy as the plan’s sponsor, or, alternatively, of an asset purchaser 
assuming the plan. PBGC also assessed future plan funding. For 
example, staff recommended termination of Weirton Steel’s plan 
expecting that plan funding would soon decline. Weirton Steel, pursuing 
two tracks to exit bankruptcy, both of which assumed plan termination, 
filed an emergency motion seeking court approval to lay off 175 
management employees, which would have triggered additional benefits 
totaling up to $270 million. PBGC expected the layoffs to significantly 
reduce the funding of Weirton’s already underfunded pension plan and 
terminated the pension plan before the plan’s funding was affected. 


Treasury Was Involved as 
GM Determined How Best 
to Resolve the Delphi 
Bankruptcy 


As GM’s primary lender in bankruptcy, Treasury played a significant role 
in helping GM resolve the Delphi bankruptcy in terms of GM’s interests. 
Treasury’s guiding principle was to see the bankruptcy resolved with the 
least possible amount of investment by GM while still preserving GM’s 
supply chain. However, with regard to GM decisions about the Delphi 
pension plans—their sponsorship and the decision to honor existing top- 
up agreements—court filings and statements from GM and Treasury 
officials support that Treasury deferred to GM’s business judgment. 
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According to Treasury officials, Treasury agreed with GM’s assessment 
that the company could not afford the potential costs of sponsoring the 
Delphi hourly plan. With regard to the top-ups, Treasury officials said that 
while Treasury did not explicitly approve or disprove of GM’s agreement 
to honor previously negotiated top-up agreements with some unions, it 
agreed that GM had solid commercial reasons to enter into such 
agreement. Similarly, PBGC officials have maintained that their agency’s 
decision to terminate the Delphi plans was made independent of input 
from Treasury. 

Decisions Related to Plan From Treasury’s initial discussions about Delphi’s pensions with PBGC in 

Sponsorship April 2009 until after GM’s bankruptcy filing on June 1,2009, Treasury 

had anticipated that Delphi’s salaried pension plan would be terminated 
by PBGC, but that GM would assume the remaining portion of Delphi’s 
hourly plan, as called for in phase 2 of the September 2008 agreement. 
With respect to the salaried plan, according to Treasury officials, Treasury 
agreed with GM’s rationale not to assume the now underfunded Delphi 
salaried plan, since that plan had been fully funded when GM transferred 
it to Delphi in 1999. 35 Wth respect to the hourly plan, however, a 
Treasury official’s deposition indicates that Treasury thought it was 
reasonable for GM to assume the Delphi hourly plan for UAW- 
represented workers, given the UAWs continuing role with the new GM 
and the fact that the hourly plan, which covered both the UAW and other 
union-represented workers, had not been fully funded at the time the plan 
was transferred from GM to Delphi in 1999. 36 

According to our review of the records, Treasury was involved in 
discussions with PBGC and GM prior to GM’s bankruptcy filing, on how to 
address Delphi’s pensions. Specifically, according to the Treasury 
official’s deposition, initial discussions with PBGC, GM, and Treasury in 


35 According to data provided by Delphi, based on a fair market valuation of plan assets 
the Delphi salaried plan was 108.8 percent funded as of year-end 1998 and 122.7 percent 
funded as of year-end 1999. ("Fully funded" means that as of a particular date, plan assets 
equal or exceed the relevant measure of plan obligations.) However, for the typical 
pension plan invested in a mix of stocks and bonds, measures of funded status can be 
highly volatile, so that a plan that is fully funded on one date could be substantially less 
than fully funded on a subsequent date 

36 According to the deposition, Treasury was not focused on the other unions' plans at this 
time but was concerned about UAW because of UAWs role for new GM. According to 
data from Delphi, the hourly plan was 69.1 percent funded as of year-end 1999, 
measuring assets on a fair market value basis. 
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April and May 2009 centered on trying to reach an agreement under 
which, among other things, the Delphi salaried plan would be terminated 
and GM would assume the hourly pension plan. According to the 
deposition, as of May 28, 2009, there was a general agreement with 
PBGC that, if GM had been willing to take on the hourly plan, the salaried 
plan would be terminated and PBGC would have an administrative claim 
on the Delphi bankruptcy. In exchange, PBGC would release the liens on 
Delphi’s foreign assets and have an unsecured claim for an undefined 
amount. According to PBGC officials, there were discussions in April and 
May 2009 around the topic of how to deal with Delphi’s pension plans in 
light of the collapse of the auto market and growing concerns about 
Delphi’s inability to maintain its pension plans and imminent liquidation, 
as well as GM’s own financial difficulties and impending bankruptcy. 
However, PBGC officials told us that at this time, they had not reached 
any agreement with GM or Delphi regarding the future of the Delphi 
pension plans or settlement of PBGC liens and other claims that might 
arise from the termination of one or more of Delphi’s pension plans. 

According to court filings, GM officials first informed Treasury that they 
had concerns about taking on the hourly plan and had not built the cost of 
doing so into its restructuring plan on June 3, 2009—shortly after GM’s 
bankruptcy filing. In June 2009, GM developed and provided Treasury 
with an assessment of the costs of Delphi’s pensions, which explained 
that the restructuring plan did not assume the transfer of remaining Delphi 
hourly or salaried plans. The assessment also stated that, subject to 
certain conditions, GM was obligated to absorb the second transfer of 
Delphi’s hourly plan but did not expect Delphi to meet those conditions. 37 
GM also noted that it was not obligated to absorb Delphi’s salaried plans. 
After reviewing GM’s calculations and engaging in discussions with GM’s 
pension team, Treasury agreed with GM’s assessment that taking on the 
Delphi hourly plan was a “3 billion dollar liability that General Motors could 
not afford.” 38 In a legal brief, Treasury has asserted that the department 


37 The assessment added that the since the first transfer in September 2008, the unfunded 
liability for the remainder of Delphi's hourly plan had increased from $1.5 billion to 
approximately $3.2 to 3.5 billion as of March 31, 2009 

38 Upon termination in July 2009, PBGC calculated that the hourly plan underfunding 
totaled $4.4 billion. 
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did not dictate what should be done with the Delphi pensions and that 
Treasury agreed with GM’s decisions. 39 

According to PBGC, Treasury did not play an active role in PBGC's 
decision to terminate the Delphi plans, although the Secretary of the 
Treasury is one of PBGC's three PBGC board members. Specifically, 
according to PBGC officials, PBGC’s director informed the board of 
PBGC’s decision to seek termination of the Delphi plans, gave the board 
advance notice of its subsequent implementation of that decision, and 
routinely kept the board informed of the agency’s actions in the Delphi 
bankruptcy case, consistent with PBGC’s practice in other large cases. 
The law gives the board responsibility to establish and oversee PBGC 
policies, 40 but according to PBGC, the board decides broad policy issues 
that may arise from cases without getting involved directly in those cases. 
For their part, Treasury officials acknowledged that the department had 
multiple roles in this process by virtue of its roles in PBGC oversight and 
in managing the U.S. investment in new GM, but noted that Treasury 
does not communicate with PBGC about its GM investment activities. 41 
Moreover, in response to questions from Congress, the Treasury 
Secretary stated that Treasury did not make the decision to terminate 
Delphi’s pension plans. 42 

Decisions Related to Top-Up 

Agreements 


Although GM decided not to assume the second installment of Delphi’s 
hourly plan, it did decide to honor existing top-up agreements for 
commercial reasons that Treasury found reasonable. As noted in a 
Treasury official’s deposition, during GM’s bankruptcy process, GM was 
prepared to honor the obligation of providing top-ups to Delphi UAW 
retirees, while the situation was less clear regarding comparable 
agreements with IUE and USWA. GM officials told us that the company 
agreed to honor the top-up agreement with the UAW during its 
restructuring because of its dependence on the union, whose members 


39 Mot. Def. U.S. Dep’tTreas,., Pres. Task Force on Auto Indus., Timothy F. Geithner, 
Steven L. Rattner, Ron A. Bloom, Dis., or Alt. Summ. J. at 24, Black v. PBGC, No. 2:09- 
cv-13616-AJT-DAS (E.D. Mich. Feb. 16, 2010). 

40 29U.S.C. § 1302(d) and (f). 

41 GAO-10-492. 

42 The Federal Bailout of AIG: Hearing before the House Committee on Oversight and 
Government Reform, 111 m Cong. (2010) (answers to questions for the record from 
Timothy Geithner, Secretary of the Treasury). 
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made up a substantial part of GM’s workforce. GM agreed to provide top- 
ups to the Delphi UAW retirees as part of GM’s master sale and purchase 
agreement, to which Treasury gave its approval. 43 The agreement did not 
include top-ups for IUE and U SWA-re presented employees, nor for the 
splinter unions or the salaried employees, who had no previous top-up 
agreements with GM. 

While new GM maintained that it was not obligated to provide top-ups to 
Delphi IUE and USWA retirees, it did have reason to want to resolve 
Delphi’s bankruptcy, given GM’s reliance on Delphi for parts. 44 Moreover, 
IUE and USWA, which still represented part of Delphi’s workforce, 
needed to give their consent to finalize the sale of assets in Delphi’s 
bankruptcy. According to a GM official’s court declaration, a prolonged 
cessation in the supply of parts from Delphi to GM would have had a 
“devastating effect on GM, its ability to reorganize, and the communities 
that depend on employment by GM and its community of parts 


43 ln re General Motors Corp, 407 B.R. 463, 481 (Bankr, S.D.N.Y. 2009) (Decision on 
debtor’s motion for approval of (1) sale of assets to Vehicle Acquisitions Holdings LLC; (2) 
assumption and assignment of related executory contracts; and (3) entry into UAW retiree 
settlement agreement). The master sale and purchase agreement outlined, among other 
things, the assets being sold by old GM to new GM and the liabilities being assumed by new 
GM from old GM. 

44 According to a July 2009 declaration of a GM official, since the spin-off from GM, Delphi 
was GM's largest component parts supplier, accounting for approximately 11.3 percent of 
GM’s North American purchases and 9.6 percent of GM’s global purchases in 2008. 
Declaration of Randall L. Pappal in Support of Debtors' Motion for Entry of Order 
Approving (I) Master Disposition Agreement for Purchase of Certain assets of Delphi 
Corp., (II) Related agreements, (III) Assumption and Assignment of Executory Contracts, 
(IV) Agreement with PBGC, and (V) Entry into Alternative Transaction in Lieu Thereof, at 
4, In re General Motors Corp., No. 09-50026 (Bankr. S.D.N.Y. July 8, 2009). 
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suppliers.” 45 According to a Treasury official’s deposition, Treasury was 
kept apprised of GM’s ongoing bargaining with IUE and USWA on a 
variety of issues, including the top-ups. 46 Additionally, according to 
Treasury officials, Treasury’s consent for transactions greater than $100 
million, which had been required prior to GM’s bankruptcy, was not 
required of new GM and therefore, was not required when the settlement 
agreement was signed, 2 months after new GM began operations. 
Negotiations resulted in an agreement, on September 10, 2009, between 
new GM, old GM, IUE, and USWA that, among other things, honored the 
top-ups to the retirees of Delphi who were represented by these unions 
and who were covered by the 1999 top-up agreements. According to the 
agreement, the parties entered into it after consideration of the factual 
and legal arguments regarding these issues, as well as the costs, risks, 
and delays associated with litigating these issues. 

Although Treasury officials said that Treasury did not explicitly approve or 
disapprove of GM providing top-ups to the Delphi UAW, USWA, and IUE 
retirees, Treasury did subsequently comment on GM’s decision. In a legal 
brief, Treasury stated that GM had solid commercial reasons for providing 
the top-ups. 47 Specifically, Treasury stated that its aim in negotiating the 
details of GM’s reorganization plan was to ensure that new GM would 
assume only those liabilities of old GM that were “commercially 


45 Declaration of Randall L. Pappal in Support of Debtors’ Motion for Entry of Order 
Approving (I) Master Disposition Agreement for Purchase of Certain assets of Delphi 
Corp., (II) Related agreements, (III) Assumption and Assignment of Executory Contracts, 
(IV) Agreement with PBGC, and (V) Entry into Alternative Transaction in Lieu Thereof at 4, 
In re General Motors Corp., No.09-50026 (Bankr. S.D.N.Y. July 8, 2009). The declaration 
stated that Delphi was a sole-source, just-in-time supplier of many critical parts to GM, 
including parts that are used in almost every GM product line in North America and 
identified several ways that a cessation of parts delivery by Delphi could affect GM, 
including that (1) most parts that Delphi manufactures for GM are not readily available 
from an alternate source, and while GM could accelerate efforts to resource Delphi parts 
in the event of a supply interruption, the sheer magnitude of the parts to be resourced and 
revalidation required would take at least several months to achieve; (2) because GM 
operates on a just-in-time inventory delivery system, GM plants relying on just-in-time 
shipments may run out of inventory of such parts and have to shut down within a matter of 
days, if Delphi ever ceased shipping even a smail fraction of production parts to GM; and 
(3) the shutdown of GM plants as a result of termination of deliveries of affected parts from 
Delphi could idle tens of thousands of GM workers, significantly decrease GM's revenues, 
and increase GM's costs to expedite resourcing efforts. 

46 Deposition of Treasury Official, No. 04-44481 (RDD)(S.D. N.Y. July 21, 2009). 

47 Mot. Def. U.S. Dep'tTreas. at 28. 
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necessary” in order for new GM to operate. Treasury noted in the brief 
that because of new GM’s dependence on the UAW workforce and the 
costs, risks, and delays associated with litigating USWA’s and lUE’s 
claims related to the Delphi bankruptcy, new GM had solid commercial 
reasons to agree to provide the top-ups to the Delphi UAW, USWA, and 
1UE retirees. Additionally, Treasury officials noted that, unlike the hourly 
plan, the salaried plan was fully funded at the time GM transferred it to 
Delphi, and that because GM was never obligated to provide top-ups to 
the salaried or other retirees not represented by UAW, IUE, and USWA. 

As a result of GM's decisions to pay top-up benefits to those participants 
covered by the agreements and to take back a portion of the Delphi 
hourly plan in September 2008, GM will bear some of the costs of 
Delphi’s unfunded pension liabilities (see fig. 1). Retirees who experience 
benefit reductions that are not topped up by GM will also bear a portion of 
the cost through their reduced benefits. However, PBGC will bear the 
biggest burden—about $6 billion in unfunded guaranteed benefits across 
all six of Delphi’s DB plans. 
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Figure 1: Who Is Bearing the Cost of Delphi Pension Plans’ Unfunded Liabilities 



Genera! Motors (GM) 
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Pension Benefit Guaranty Corp. (PBGC). 
Estimate of what PBGC expects to pay for urifimded 
guaranteed benefits that it must pay under EFHSA 


Delphi plan participants 
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to be borne by participants not covered by top-ups : 


■ of PBGC and GM date. 


a GM estimated the cost for top-up benefits in December 2010. GM's top-up estimate is higher than 
PBGC's estimate for the hourly plan's total amount of unfunded nonguaranteed benefits because GM 
will pay some benefits not included in PBGC's calculations. For example, unlike PBGC's estimate, 
GM's estimate includes obligations to provide up to 7 years of accrued benefits for certain employees 
covered under the top-up agreement who were not eligible to retire as of the plan termination date, 
but who became (or will become) eligible to retire under a normal or voluntary retirement during this 
7-year window. In addition, GM’s estimate includes obligations to provide covered employees who 
retired under the mutually satisfactory retirement (MSR) option, for which GM will pay the difference 
between the PBGC deferred vested pension benefit and the Delphi MSR benefit amount. 
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PBGC Pursued Claims 
on Delphi’s Assets, 
Resulting in between 
$600 Million and $650 
Million in Recoveries 


PBGC took actions during Delphi's bankruptcy to protect plan funding and 
recover assets from Delphi, eventually recovering between $600 and 
$650 million against the $7.2 billion in total unfunded plan benefits. PBGC 
negotiated value for its claims and liens with Delphi and GM, releasing 
them for a settlement generating cash and other recoveries. The process 
for distributing these recoveries is laid out in ERISA, 48 PBGC 
regulations, 49 policies, and procedures. Because of the large gap 
between plan assets and liabilities in Delphi’s plans relative to PBGC’s 
recoveries, its recoveries are expected to have only a modest impact on 
the benefits of only some participants. 


PBGC Pursued Statutory 
Claims Arising against 
Delphi’s Assets 


Upon the termination and trusteeship of an underfunded single-employer 
plan, PBGC generally takes control of all plan assets, but PBGC also has 
authority to recover additional money from company assets outside of its 
pension plans. ERISA provides that when underfunded single-employer 
plan is terminated, the plan sponsor and other entities under common 
control (the controlled group) 50 are “jointly and severally’’ 51 liable to PBGC 
for any unpaid premiums 52 and the amount of any unfunded benefit 
liability. 53 In addition, a plan sponsor is required under ERISA to 
periodically make certain minimum contributions to its plan, 54 and—along 
with other members of the controlled group—is liable to a plan for any 
required contributions not made by the date due. 55 


48 29 U.S.C. § 1344. 

49 See 29 C.F.R. pt. 4044 (2011). 

^The controlled group consists of the plan sponsor and other entities under common 
control, determined generally as prescribed under 26 U.S.C. § 1563(a), 29 U.S.C, § 
1301(a)(14), and 26 C.F.R. § 1.414(b)-1 (2011). 

51 Joint and several liability is when a creditor may sue one or more of the parties 
separately, or sue all of them. 

52 29 U.S.C. §1307(c). 

53 29 U.S.C. § 1362(a). 

^29 U.S.C. §§ 1082 and 1083. 

^29 U.S.C. § 1082(b)(1) and (2). 


Page 21 


GAO-12-168 Delphi Pension Plans 




134 


ERISA imposes a lien that can only be officially filed (“perfected”) 56 by 
PBGC on behalf of a plan in the amount of the aggregate missed 
contribution payments, when the total of those missed payments exceeds 
$1 million. 57 PBGC first filed liens on behalf of the Delphi plans, for 
missed required contributions of $75,177,000, in March 2006. 58 From 
2006 to 2009, PBGC filed liens on behalf of the Delphi plans in response 
to Delphi’s failing to contribute to its plans in the amounts required by 
statutory minimum funding standards. As of the termination of the Delphi 
plans in July 2009, PBGC held $195.9 million in perfected liens on behalf 
of the salaried plan and a combined $9.2 million on behalf of Delphi’s 
smaller pension plans, for a total of $205 million in secured claims. PBGC 
officials told us they filed these liens for missed contributions only on the 
assets of Delphi’s foreign subsidiaries because Delphi’s domestic assets 
were shielded from PBGC liens by the automatic stay in Delphi’s 
bankruptcy. 59 In addition, prior to the transfer of $2.1 billion in net 
liabilities to GM’s hourly plan, PBGC also held liens on behalf of Delphi’s 
hourly plan, reflecting missed required contributions to that plan. 

However, according to PBGC, the transfer of a portion of Delphi’s hourly 
plan in September 2008 eliminated the hourly plan’s accumulated funding 
deficiency, eliminating the legal basis for any liens for missed 
contributions up to that point in time. Following the transfer, the 
contribution due to Delphi’s hourly plan for the final plan year was $194 
million. However, according to PBGC officials, because no quarterly 
contributions were due, that final $194 million catch-up payment was not 
due until June 15, 2010, well after the plan was terminated, and therefore, 
a lien did not arise. 


lien is perfected by filing it as prescribed in the relevant jurisdiction. Perfecting a lien 
provides constructive notice of its existence to all third parties and gives it priority over any 
later-perfected liens. In a bankruptcy, a properly perfected lien becomes a secured claim; 
an unperfected lien is treated the same as a general unsecured claims. All creditors with 
secured claims must receive payment in full (or up to the total value of their security) 
before those with general unsecured claims receive any payment at all. 

57 29 U.S.C. § 1083(k). 

58 The Internal Revenue Code requires single employer plan sponsors to make a certain 
amount of periodic contributions to their DB plans and maintain minimum funding 
standards. 26 U.S.C. § 412. 

59 Filing for bankruptcy operates as an automatic stay barring anyone from, among other 
things, perfecting or enforcing liens against the filing party. 11 U.S.C. § 362(a)(4). 
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ERISA also establishes a lien on behalf of PBGC in the amount of any 
unfunded benefit liability as of the plan’s termination date, up to an 
amount not in excess of 30 percent of the controlled group’s net worth 60 
However, when a firm is in bankruptcy—as was the case with Delphi— 
PBGC is barred from perfecting a lien under this provision. According to 
PBGC officials, although liens could have arisen under this provision on 
Delphi’s foreign controlled group members after the Delphi plans were 
terminated, they concluded that PBGC could maximize recoveries by 
achieving a settlement prior to termination, in part because they were 
concerned about the potential breakup of Delphi’s controlled group and 
the impact this would have on recoveries. 


PBGC Negotiated the According to information from PBGC, in May 2009, PBGC, Delphi, GM 

Value of Its Claims with and Treasury met to discuss the status of negotiations surrounding 
Delohi and GM Delphi’s bankruptcy, including the pension plans. Treasury participated in 

those negotiations as the facilitator between GM and PBGC regarding 
Delphi pension issues. 61 According to a GM official’s court declaration, 
neither GM nor presumably any other potential purchaser was willing to 
purchase Delphi’s assets while they were subject to the threat of liens 
PBGC held on behalf of the underfunded Delphi plans. Therefore, GM’s 
obligations to Delphi were conditioned upon PBGC agreeing to remove 
these liens on Delphi’s assets. During the negotiations, GM recognized 
that it might be necessary for it to make a cash payment to the PBGC or 
assume some portion of Delphi’s unfunded pension liabilities. GM noted it 
would only make such a payment if necessary to help Delphi’s 
reorganization and the payment was clearly outweighed by the benefits 
GM would receive from Delphi’s reorganization. GM also noted that any 
contributions under an agreement with PBGC would be subject to 
Treasury’s consent if funds in a restricted escrow account, over which 
Treasury held approval rights, would be used for such contributions. 62 


“29 U.S.C. § 1368. 

61 Deposition of Treasury Official, No. 04-44481 (RDD)(S,D. N.Y, July 21, 2009). 

62 0f the $30.1 billion that Treasury provided to GM at its bankruptcy filing, $16.4 billion 
was held in escrow to be accessed by GM on an as-needed basis with the consent of 
Treasury. In October 2009, Treasury approved GM's request for approximately $3 billion 
from this account for transactions related to the resolution of the Delphi bankruptcy. 
According to GM, this amount included the $70 million payment that GM made as part of 
its agreement with PBGC. 
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PBGC and Delphi reached an agreement on July 21,2009, and PBGC 
announced it was terminating Delphi's plans the following day. PBGC 
received a membership interest in new Delphi, which gave it rights to 
some of the initial profit distributions from post-bankruptcy Delphi. PBGC 
actuaries valued the interest at $500 to $600 million. GM also paid PBGC 
$70 million in cash. In exchange, PBGC released $205 million in liens on 
Delphi's foreign assets (which PBGC considered worth substantial 
negotiating leverage in maximizing recoveries) and released Delphi 
controlled group members from any potential future PBGC claim that 
might arise against them under any circumstances. PBGC also settled 
with Delphi and received a $3 billion general unsecured claim in Delphi’s 
bankruptcy in exchange for releasing all of its other claims in the case 
(see fig. 2). 

In March 2011, PBGC redeemed its membership interest from new Delphi 
for $594 million. Soon after, in April 2011, PBGC sold its remaining $3 
billion general unsecured claim against old Delphi to Credit Suisse Loan 
Funding, LLC for $53 million—roughly 2 cents on the dollar. Together, 
PBGC’s recoveries of Delphi Corporation assets totaled approximately 
$717 million—or an estimated $600 million to $650 million when 
discounted to its value as of the date of plan termination, as required 
under ERISA. 63 Based on these values, recovery ratios for Delphi’s hourly 
and salaried plans are estimated to ultimately be just over 6 percent. 


^29 U.S.C. §1362{bX1). 
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The recovery ratios in Delphi’s case are comparable to those we found in 
the nine other companies on PBGC’s top-10 list of largest claims, although 
the circumstances surrounding each recovery process are unique. As it did 
in Delphi’s case, PBGC had claims on non-debtor corporate subsidiaries in 
recovery efforts against three other large terminations we examined: 
Weirton Steel, Bethlehem Steel, and National Steel. Also, as it did with 
Delphi, PBGC entered into a negotiated settlement agreement with eight of 
the other nine companies on PBGC’s top-10 list of largest claims. 64 

We reviewed documents for the 29 plans across these nine firms, and 
found that the recovery ratios ranged from 0 percent to 38.5 percent. 


64 The companies we reviewed, 5 airlines and 4 steel companies and Delphi, are single¬ 
employer pension plan firms with the 10 highest claims on PBGC from 1975 through 2010. 
Among them they sponsored a total of 35 DB plans. See appendix III for a summary of 
PBGC recoveries for terminated plans of these firms. In addition to these terminations we 
also reviewed the terminations of the Collins & Aikman Corporation and Hayes Lemmerz 
International, Inc., because as it did in Delphi’s case, PBGC filed liens on foreign 
subsidiaries of those companies. 
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Recovery ratios appeared to vary by industry for the other nine 
companies, ail of which are airlines or steel companies. Of the 13 
terminated steel plans we reviewed, 9 had PBGC recovery ratios less 
than 3 percent, and of the 11 large airline plans we reviewed, 8 had 
recovery ratios over 8 percent. We also found that PBGC generally 
achieved higher recovery ratios for plans of companies that were in a 
position to emerge from bankruptcy after their plans’ termination than 
those of companies positioned to sell their assets or liquidate. 

We also sought to compare PBGC’s recovery efforts against Delphi with 
other terminations involving companies with foreign assets. In response 
to our request for cases involving foreign liens, PBGC did not identify any 
of the firms involving their 10 largest claims, 65 but instead provided two 
other case examples. In one case, Hayes Lemmerz International, Inc,, 
PBGC entered into a settlement (along with the other creditors) for claims 
on the company’s foreign subsidiaries to recover funds on behalf of the 
company’s pension plan. PBGC’s claims in this case total $113.1 million, 
and expected recoveries total $21.7 million, about 19 cents per dollar 
claimed. In the other case, Collins & Aikman Corporation, the company’s 
Canadian and Mexican subsidiaries represented a potentially large 
portion of the net worth in the controlled group. As in Delphi’s case, 

PBGC terminated the Collins & Aikman’s pension plan when it expected 
that these foreign assets would leave the controlled group and reduce 
PBGC recoveries. PBGC’s claims in this case total $225.2 million, and 
recoveries total $8.7 million, a recovery ratio of less than 4 percent. 66 


Recoveries Will Result in 
Minimal Benefit Increases 
beyond Guaranteed 
Benefit Amounts 


A fraction of PBGC’s $600 million to $650 million in recoveries will go to 
increase participant benefits beyond the level already guaranteed by 
PBGC, with the rest offsetting PBGC’s payment of unfunded guaranteed 
benefits. Recoveries of due and unpaid employer contributions are 
allocated back to the pension plans to which they are owed. Based on the 
liens for missed contributions to the Delphi plans, PBGC will allocate 


65 0ne of the companies on the top-10 list, Delta Airlines, did have foreign subsidiaries in 
its controlled group and not in bankruptcy, but according to PBGC officials, these 
subsidiaries were relatively small and could not provide PBGC substantial recoveries. 
Therefore, PBGC did not file foreign liens in that case. 

66 As others have noted, PBGC's authority to recover on liens abroad is not without some 
constraints. Allan E. Reznick and A. Owen Glist, Pension Benefit Guaranty Corp.— 
Controlled Group Claims Abroad, 235 N.Y. L.J. No. 33 (2006). 
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$195.9 miiiion of its recoveries to the salaried plan, and $9.2 million to the 
smaller plans from its recoveries (see fig. 3). 


Figure 3: Distribution of Asset Recoveries by PBGC in Delphi’s Bankruptcy 
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Source: GAO analysis of PBGC documents, cesat documents, and Interviews witft PBGC officials.- 

“Plan assets distributed to unfunded guaranteed and nonguaranteed benefits, but under different 
rules than asset recoveries. 

The remaining recoveries, estimated to be between $395 and $445 
million, are allocated among the plans proportionally according to each 
plan’s percentage of total remaining unfunded benefit liabilities. 67 The 
money allocated to each plan is then split between PBGC (to offset its 
cost of paying unfunded guaranteed benefits) and participants (to pay a 
portion of unfunded benefits beyond ERISA’s guarantee limits). For plans 
with more than $20 million in unfunded benefit liabilities, as in the case of 
Delphi’s hourly and salaried plans, the percentage of participants’ 
nonguaranteed benefits PBGC pays depends on the percentage of the 
plans’ unfunded benefit liability PBGC is able to recover. 68 Remaining 


67 29 U.S.C. §§ 1322(c) and 1344(f). 

68 29 U.S.C. § 1344(f)(2)(C). For plans with less than $20 miiiion in unfunded benefit 
liabilities, the split between PBGC and participant benefits is determined by PBGC's small 
plan recovery ratio, an average of PBGC’s recoveries over a 5-year period (29 U.S.C. 
1344(f)(2)(A)). In 2009, this ratio was set at 3.85 percent. 
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recoveries go to offset PBGC’s loss for paying guaranteed benefits. With 
recoveries of about 6 percent of unfunded liabilities for both Delphi’s 
hourly and salaried plans, PBGC would pay about 6 percent of all 
participant unfunded nonguaranteed plan benefits, which are those 
benefits funded neither by plan assets nor guaranteed by PBGC. PBGC 
officials said it is too early in the benefit determination process to develop 
an accurate estimate of total unfunded, non-guaranteed benefits, but at 
this point, PBGC expects that recoveries will slightly increase benefits for 
some participants across Delphi’s plans. 


Many Delphi Retirees 
Are Subject to Benefit 
Reductions and Only 
Certain Hourly 
Retirees Are 
Protected by Union 
Agreements with GM 


The benefits provided by PBGC must comply with the limits on guaranteed 
benefits under ERISA, and as a result, the amount guaranteed and paid by 
PBGC to some Delphi retirees will be less than the amounts promised by 
Delphi. However, some Delphi hourly plan participants avoided these 
reductions because they were transferred into GM’s plan prior to PBGC’s 
termination of the Delphi plan. Some of the other hourly plan participants 
who will receive less from PBGC than the amount promised by Delphi will 
have their losses covered by GM because of top-up agreements originally 
negotiated when Delphi was spun off from GM. These participants will 
receive additional payments from GM resulting in their receiving, in total, 
their full promised benefits. But most Delphi employees are not covered by 
these top-up agreements—including about 40 percent of the participants in 
the hourly plan, and all the participants in the salaried and other four 
smaller plans. PBGC’s data showed that, as a result of the ERISA limits, 
PBGC has had to reduce benefits for just under half of salaried and hourly 
plan participants already retired and receiving pension payments, 
according to information collected by DSRA. 


ERISA Limits Result in As of June 2011, after reviewing the benefits promised to and being paid 
Reductions in Benefits for to the vast majority of Delphi hourly and salaried participants already 
Many Retirees retired, PBGC data indicate that just under half required reductions in 

their estimated benefit in order to comply with ERISA limits (see table 
3). 69 According to the data, 48 percent of hourly retirees and 45 percent of 
the salaried retirees had their estimated benefits reduced because of 


69 When PBGC becomes trustee of a terminated plan, it pays participants already retired 
and receiving pension payments estimated benefits until it can determine the correct 
benefits participants should receive under ERISA. 
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guarantee limits. 70 Like those affected by other targe terminations, Delphi 
participants who had retired early or had accrued higher benefits were 
likely to have their benefits reduced due to ERISA limits. For example, 
retirees in both plans frequently had benefit reductions because of 
ERISA’s accrued-at-normal limit, which can eliminate or substantially 
reduce any early retirement supplemental benefits. 71 Only salaried 
retirees had a high proportion of retirees receiving reductions because of 
ERISA’s maximum limit, with 26 percent of them exceeding this limit 
compared with 2 percent of hourly retirees. 72 Even after applying the 
ERISA limits, PBGC expects to pay about $6 billion of the $7.2 billion in 
unfunded benefits promised to Delphi participants, as these benefits fall 
under the limits and thus are guaranteed. 


Table 3: Number and Percentage of Delphi Retirees Subject to Reductions in Estimated Benefits Due to ERISA Limits (as of 
June 1,2011) 

Delphi plan 3 

Number of 
participants 

Number of participants 
with benefits reviewed by 
PBGC as of June 1,201 r 

Number with 
reductions in 
benefits 

Percent reviewed 
with reductions 6 

Percent reviewed 
with no reductions 6 

Hourly plan 

47,176 

28,051 

13,368 

48 

52 

Salaried plan 

20,203 

8,273 

3,714 

45 

55 


Source: GAO analysis of PBGC data. 


“In addition to the hourly and salaried plans, Delphi also has four other small plans. (See appendix II 
for estimated benefit reductions for all Delphi plans.) 

"According to PBGC officials, as of June 2011, they had not yet reviewed the benefit amounts for 
about 2.000 of the 30,000 hourly plan participants already receiving payment, but had reviewed the 
benefit amounts for all other salaried plan participants already receiving payments. These rates are 
also subject to change as PBGC determines the impact of plan asset recoveries on retirees’ benefits 
and as more workers retire and receive estimated reductions and final benefit determinations over the 
next year or more. 


70 The proportion of Delphi retirees who have had their benefits reduced by each of 
ERISA's benefit limits as of June 2011 is provided in appendix II, 

' 1 Under ERISA, the accrued-at-normal limit permits little if any early retirement or supplemental 
benefits to be paid. It provides for benefits to be paid at the plan's normal retirement age, which 
is 65 years old, as a straight-life annuity (that is, a periodic payment for the life of the retiree, 
with no additional payments to survivors). 29 C.F.R, § 4022.21 (2011), 

72 ERISA's maximum limit guarantees payment of benefits up to a federal statutory maximum 
(29 U.S.C. § 1322(b)(3)), adjusted annually, based on the year the plan terminates. 29 
C.F.R. § 4022.23 (2011). When Delphi's plans terminated in 2009, the maximum limit was 
$54,000 per year for a person retiring at age 65 and with no survivor benefit. The maximum 
is actuarially lower for those retiring under age 65 or with a survivor benefit. 
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Based on PBGC’s reviews as of June 2011, a higher proportion of Delphi 
retirees have been subject to the guarantee limits compared with retirees 
of most other large plans terminated and trusteed by PBGC. While PBGC 
does not systematically track the number of participants affected by 
guaranteed benefit limits, a study it conducted in 2008 using a sample of 
large plans showed that ERISA benefit limits resulted in 16 percent of 
participants receiving reductions. It also found that the steel and airline 
plans, which tend to allow early retirement and have generous benefits, 
had a higher percentage of participants experiencing reductions, at 21 
percent for steel plans and 22 percent for airline plans. Although certain 
plans for pilots have had 60 percent of participants receiving reductions, 
Delphi's current rates of 45 percent of salaried plan participants and 48 
percent of hourly plan participants are higher than most. However, over 
time, the proportion of Delphi retirees with benefit reductions is likely to 
decline. According to PBGC, many participants from the salaried plan 
who were not eligible to retire as of the termination date were not entitled 
under the plan to benefit supplements or benefit payments larger than 
ERISA’s maximum limit. Also, some workers eligible for these benefits 
may choose to wait longer to retire to try to avoid or mitigate the amount 
of benefit reductions. 

Recoveries can also mitigate possible benefit losses that have not been 
guaranteed by PBGC. As PBGC is still in the early stages of valuing the 
plan, it has not fully determined the extent to which recoveries will impact 
participants’ unfunded nonguaranteed benefits. According to a PBGC 
official, preliminary estimates suggest that PBGC recoveries allocated to 
Delphi participants’ benefits will lessen the extent of benefit reductions for 
some participants with benefits at the top of the statutory allocation 
priority category 3—that is, those who were retired (or were eligible to 
retire) at least 3 years prior to the date of plan termination for the salaried 
plan. 73 Most of the other large plans we reviewed had sufficient assets 
and recoveries to partially or fully fund this priority category. (See app. Ill 
for the allocation of plan assets and recoveries to the priority categories 
for other large terminations we reviewed.) 


73 For terminated underfunded plans, ERISA establishes a detailed process for allocating 
plan assets and PBGC recoveries to participants' benefits based on six priority categories. 
For further details, see appendix III. As discussed in the prior section, the recoveries 
allocated to participants for unfunded and nonguaranteed benefits do not include any of 
the recoveries for “due and unpaid employer contributions," which are allocated back to 
the pension plans to which they were owed and allocated with plan assets rather than 
recoveries. 
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As for the magnitude of benefit reductions, PBGC could not provide 
summary information on the range of retirees’ losses. However, according 
to DSRA officials, information they collected indicates that salaried 
retirees under 65 years of age were at risk for “significant pension 
reductions.” DSRA requested information on losses from approximately 
4,000 salaried retirees who may have received reductions in benefits as 
of the first quarter of 2010. The 1,703 who responded (or about 8 percent 
of all salaried plan participants) reported losses in benefits ranging from 5 
percent to 60 percent, with more than 90 percent having losses of 10 
percent to 40 percent. 74 Our review of a small judgmental sample of 
reductions for seven salaried retirees showed a range of pension losses 
from 12 percent to 40 percent. The salaried retiree who had a 12 percent 
drop in pension benefits lost $349 per month (a decline from $2,944.25 to 
$2,595.15 per month) due to the loss of a substantial portion of his early 
retirement supplemental benefit. The salaried retiree who had a 40 
percent drop in pension benefits lost $1,490.67 per month (a decline from 
$3,732.63 to $2,241.96 per month) due to the loss of benefits in excess of 
the maximum limit based on his age at retirement and his annuity that 
provided survivor benefits. 


Agreements between GM 
and Unions Protect Certain 
Hourly Retirees from 
Benefit Loss 


Agreements negotiated between GM and various Delphi unions have 
protected certain participants in Delphi’s hourly plan from benefit loss due 
to termination of their underfunded plan. These agreements include the 
arrangement that resulted in the transfer of 14,413 (about 22 percent) of 
Delphi's hourly plan participants back to GM's hourly plan in September 
2008, as well as the provision of pension top-ups covering reductions in 
benefits resulting from the application of ERISA limits. 75 But most Delphi 
employees are not protected by these agreements—including a 
substantial portion of hourly plan participants and all the participants in 
the salaried plan and other smaller Delphi pension plans. 


In 2007 and 2008, as part of Delphi’s bankruptcy and restructuring plan at 
the time, GM and Delphi negotiated agreements to transfer the Delphi 
hourly plan participants’ pensions back into GM's hourly plan in two 


74 We could not verify the accuracy of information collected by DSRA nor could we perform 
any statistical analyses to determine the significance of the results. 

75 For a summary and timeline of events surrounding the creation of the union agreements 
and the termination of Delphi plans, see GAO-11-373R. 
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installments. 76 The unions participated in developing the criteria to select 
the pensions to be transferred in the first installment, which took place in 
September 2008. 77 In this transfer, the pensions of about 24 percent 
(14,413 of 60,905) of Delphi’s hourly plan participants were transferred to 
GM’s hourly plan, which assumed the associated $2.1 billion in net 
liabilities for these pensions. 78 As a result, those Delphi plan participants 
whose pensions were transferred were no longer part of Delphi’s plan and 
were therefore protected from any benefit loss resulting from Delphi’s 
subsequent plan termination. 

Furthermore, top-up agreements covering certain hourly workers will 
protect these workers, but not others, from potential losses due to the 
benefit limits in ERISA. In June and August of 2007, GM agreed with 
UAW, IUE, and USWA to extend the top-up agreements originally 
negotiated in 1999 after Delphi’s spinoff from GM. In November 2008, 
Delphi froze its hourly plan, ceasing the accrual of additional benefits 
under the plan and triggering the top-up agreement for covered 
participants. 79 GM negotiated and maintained the top-up agreements with 
the UAW during its bankruptcy and restructuring, as did new GM with the 
IUE and USWA in September 2009. As a result, certain covered hourly 
employees will receive their full promised benefits despite the plan freeze 
and subsequent termination, even if their benefits exceed the guaranteed 


76 On September 6, 2007, GM and Delphi signed the first Global Settlement Agreement 
that laid out their plans to transfer pensions from Delphi’s hourly plan to GM’s hourly plan. 
The plans for the second pension transfer are included in Section 2.03 of the Global 
Settlement Agreement between Delphi and GM, dated September 12, 2008. 

77 The criteria and order of Delphi hourly pensions to be transferred was based on 2007 
negotiations between the Unions, Delphi, and GM and contained in paragraph 22(b) of the 
Term Sheet (Attachment B) to the UAW-Delphi-GM Memorandum of Understanding - 
Delphi Restructuring, dated June 22, 2007 (and comparable agreements for the IUE-CWA 
and USWA). The UAW-Delphi-GM Implementation Agreement, dated September 26, 2008 
(and comparable agreements for the IUE-CWA and USWA), supplemented this 
information to include additional criteria. 

78 The second installment never took place because Delphi could not meet the agreed 
upon conditions for the transfer. For more information about the Delphi reorganization 
efforts, see GAO-11-373R. 

79 ln September 2008, Delphi also froze its salaried plan and three smaller qualified DB 
plans to limit all future benefit accruals. For more information on types of freezes and their 
effects, see: GAO, Defined Benefit Pensions; Plan Freezes Affect Millions of Participants 
and May Pose Retirement Income Challenges. GAO-08-817 (Washington, D.C.: Jul. 21, 
2008). 
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benefit limits under ERISA. According to data provided by GM, about 60 
percent of the participants in Delphi’s hourly plan as of the date of plan 
termination are potentially covered by GM top-ups if there is any 
reductions in their promised benefits. As of June 2011, GM reported that 
it had paid $221.9 million to 12,638 Delphi retirees and dependents under 
these top-up agreements. 

As indicated in figure 4, however, most Delphi employees are not covered 
by these top-up agreements. No participants in Delphi’s salaried plan or 
other four smaller plans are covered, in addition, about 40 percent of 
Delphi hourly plan participants are also not covered, including anyone 
who never was qualified because they were not members of the unions 
securing these agreements, were not members of the GM hourly plan 
prior to the spinoff, or lost their qualification because they had a break in 
their employment or otherwise lost their seniority. Participants who would 
otherwise be covered, but do not meet the retirement criteria of the plan, 
also will not be provided top-ups, according to GM officials. 80 


80 Pension plans include retirement eligibility criteria that must be met to receive normal or 
early retirement benefits. For instance, a Delphi hourly plan participant must generally be 
of certain age and have sufficient number of credited years of service to retire. For 
example, to get a normal retirement, a participant needs to be 65 years old. To get an 
early retirement, a participant generally needs to be at least 60 years old with 10 years of 
service, have 30 years of credited service, or meet the rule-of-85 (i.e., be at least 55 years 
of age, but not age 60, and have the total of his an age and years of credited service total 
at least 85). 
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Figure 4: Number of Delphi Employees Covered by GM Top-Ups, by Plan 



10,000 

Number of Delphi employees 
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feU Four smaller plans. 
Sources: GAO analysis or PBGC arei GM Safa 


Note: Delphi hourly plan participants who were not protected by top-up agreements include all those 
who were not members affiliated with UAW, IUE, or USWA and were not previously employed by GM 
prior to the Delphi spin-off. 


PBGC will reduce the benefits of ai! participants in the terminated pension 
plans whose promised benefits exceed ERISA's guaranteed benefit limits. 
Because of the GM top-up, certain hourly plan participants will have any 
pension benefit reduced because of statutory limits paid to them by GM. 
The combination of the GM top-ups and the 2008 partial plan transfer of 
Delphi’s hourly plan participants to GM have resulted in a much higher 
percentage of salaried plan participants ultimately facing benefit 
reductions than hourly plan participants. Based on the status of PBGC’s 
benefit reviews as of June 2011,18 percent of the salaried plan 
participants have had their benefits reduced, while only 1 percent of the 
hourly plan participants had reductions that will not be topped up by GM. 81 
(See fig. 5.) However, the percentage of hourly participants with 
reductions not topped up by GM is expected to rise over time, as more of 
this group have their benefits reviewed by PBGC. According to PBGC 
officials, no other underfunded pension plan terminated and trusteed by 
PBGC has had a top-up agreement with a parent company comparable to 
these agreements between Delphi and GM. 


s1 The 18 percent of salaried plan participants with benefit reductions and no top-ups 
represent 45 percent of the retirees with reductions. The 1 percent of hourly plan 
participants with reductions and no top-ups represent 5 percent of the hourly retirees 
reviewed by PBGC with reductions. 
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Figure 5: Status of Benefits for Participants from Delphi’s Hourly and Salaried Plans (as of June 2011) 
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Both Delphi and 
PBGC Provided 
Delphi Employees 
with Information 


In the course of the Delphi bankruptcy and the termination of its pension 
plans, Delphi employees were notified by Delphi and subsequently by 
PBGC of certain facts, as required by law—namely, of Delphi’s intention 
to defer pension plan contributions and to subsequently freeze the plans, 
and of PBGC's intention to terminate and trustee the plans, and 
subsequently the effects, when calculated, on individual employee 
pensions. Through their unions, hourly employees received additional 
information, while salaried employees had no formal representative 
through which to receive additional information until they formed DSRA. 
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Delphi Notified Pension Delphi notified both hourly and salaried employees in 2006 that it had 
Holders as Required and failed t0 make the minimally-required contribution to their pension plans 
also Communicated with due at tha * t ’ me and ^ at the plans were underfunded by $4.3 billion as of 

Employee Representatives Dece "“ 4 - 82 Later 2 °°f ■* als ° “ * employees, as 

^ 47 v required, that the company had requested a funding waiver for plan year 

2006 from the IRS. 83 This notification also included legally required 
information such as a description of the extent to which the plan is 
funded. Similarly, in 2007, Delphi notified the hourly employees of another 
waiver request to defer hourly plan contributions for plan year 2007. 
Subsequently, as required, in October 2008, Delphi notified 
representatives of the unions, UAW, IUE, and USWA, that the hourly plan 
would be frozen as of the end of November 2008 and that participants 
would, consequently, cease accruing additional pension benefits. 84 In 
addition, as required, in August of 2008, Delphi also notified salaried 
employees that their plan would be frozen as of the end of September, 

Prior to the termination, Delphi employees did not receive regular 
information from Delphi as to the actual funding status of their plans. 
Under a new federal requirement, such reporting would have been first 
required of Delphi by January 1, 2010—several months after PBGC had 
terminated and trusteed the plans. 85 However, Delphi noted that it 
provided its employees with summary plan descriptions, as required.®' 

The example summary plan descriptions we obtained for the salaried and 
hourly plans included information about PBGC’s pension insurance 
program and how pension payments could be reduced if the plan 
terminates without enough money to pay all benefits, based on the 
guarantee limits in ERISA and PBGC regulations. 


82 ERISA requires plan sponsors to notify employees when the sponsor requests a waiver 
from annual plan funding from the IRS (29 U.S.C. § 1082(c)(6)); and to notify employees 
and unions if the sponsor freezes the plan (29 U.S.C. § 1054(h)). 

83 The Delphi hourly and salaried plan year was from the beginning of October to the end 
of September of the following calendar year. 

84 The splinter unions, IBEW, 1AM, and IUOE were also notified in October 2008 that their 
members’ benefits would be frozen as of the end of November 2008. 

85 Pension Protection Act of 2006, Pub. L. No. 109-280, § 501(a), 120 Stat. 780, 936-39. 
(codified at 29 U.S.C. § 1021(f)) and Employee Benefits Security Administration, Field 
Assistance Bulletin No. 2009-01 at 2 (Feb. 10, 2009). 

86 29 U.S.C. § 1022 and 29 C.F.R. § 2520.102-3(m)(1M3) (2011). 
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PBGC Communicated with In a July 2009 PBGC press release, PBGC announced the Delphi 
Delphi Employees employee pension plans were terminated and the underfunded status of 

the plans. Following termination, PBGC notified Delphi employees of its 
role as statutory trustee of the plans, as required by ERISA. 87 Based on 
official Delphi notices to employees we reviewed, this press release from 
PBGC constituted the first time that employees were apprised of the fact 
that the plans were severely underfunded since the notice from Delphi in 
2006. Following termination in July, PBGC sent Delphi employees letters 
notifying them that if they were eligible and applied to PBGC to begin 
payments, it would begin paying estimated benefits. It also has a toll-free 
telephone number that allows any participant to call PBGC directly with 
questions. PBGC sent Delphi employees a welcome packet and a video 
describing PBGC’s role as trustee. The agency also spoke regularly with 
representatives of DSRA. PBGC met, as well, with union representatives 
of UAW, IUE, and USWA to answer their questions. 

As of October 2011, PBGC sent benefit determination letters, informing 
participants of their benefits, to about 10,600 hourly employees and to 
about 50 salaried employees. According to PBGC, letters to many 
salaried employees had been delayed due to coordination with several 
insurers contracted by Delphi to provide annuities. 


Delphi Employees also 
Received Information 
through Their Employee 
Representatives 


As representatives of hourly employees in collective bargaining over 
wages and benefits, the three major unions with whom we spoke—UAW, 
IUE, and USWA—said that they kept their members apprised of changes 
to their benefits and prior agreements, through briefings, letters, and 
through the process of ratification. In addition, their members were 
apprised by GM in January 2010 that the company would honor the top- 
up agreements. On the other hand, Delphi's salaried employees had no 
such union membership or agreement with GM, and received their 
information exclusively from Delphi until just before termination in 
February 2009, when they formed DSRA. 


87 29 U.S.C. § 1342(d)(2). 


Page 37 


GAO-12-168 Delphi Pension Plans 




150 


Concluding The term ’ nat * on °f Delphi’s pension plans culminated from a complicated 

& and intertwined set of events involving Delphi, GM, various unions, and 

Observations Treasury, as well as PBGC. That some participants will not get the full 

benefits promised to them by their employer is not unusual when 
companies go bankrupt and leave their plans with large unfunded 
liabilities. At the same time, the role that GM and Treasury played in the 
events leading up to termination caused the process to be unusual in 
several respects. Beginning with negotiations related to Delphi’s spin-off 
in 1999, GM—although no longer the sponsor of the Delphi plans— 
agreed to top up the benefits of certain union workers should the Delphi 
hourly plan be frozen or terminated, and maintained these top-up 
agreements at various points over the next decade. In addition, after 
Delphi filed for bankruptcy, GM agreed to take back all or part of Delphi’s 
hourly plan under certain conditions, and actually took back the pensions 
of nearly a fourth of Delphi hourly plan’s participants in 2008. PBGC 
officials noted they have not seen these types of agreements in any other 
plan terminations to date. Then, with GM’s own financial condition 
deteriorating, Treasury’s role as a shareholder led some to question the 
role Treasury might also be playing with respect to GM’s decisions 
regarding Delphi and its pension plans. As we have reported previously, 
Treasury’s multiple roles in situations involving the auto industry and 
workers’ pensions may create potential tensions and challenges. On 
behalf of the U.S. taxpayer, Treasury has an interest in safeguarding 
taxpayer investment, while also—through the Secretary of the Treasury’s 
role on PBGC’s board—protecting the financial viability of workers’ 
pension plans. Although Treasury has established policies to separate 
these interests, and various parties told us that Treasury did not play an 
active role in decisions regarding Delphi’s plans, potential tensions due to 
these multiple roles remain. In our prior work on the automakers’ pension 
plans, we concluded that the best way for Treasury to mitigate these 
tensions is through more open reporting to Congress and the public on its 
activities. In response to a previous recommendation, Treasury 
implemented a revised reporting policy, attempting to balance concerns 
about publicly disclosing proprietary information in a competitive market 
with the need for greater transparency. We believe that the most effective 
means of addressing concerns about Treasury’s different roles is for 
Treasury to continue to be as transparent as possible about its activities. 
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Agencv Comments We °^ a ' nec ^ wr > tten comments on a draft of this report from the 
® t Department of the Treasury (see appendix IV). Treasury’s comments 

and Our Evaluation generally agree with the findings and concluding observations in our report, 
emphasizing that Treasury did not authorize, approve, or consent to the 
termination of the Delphi salaried plan, and that PBGC independently 
decided - not the PBGC board or Treasury - to terminate the Delphi 
pensions. We continue to believe that Treasury’s multiple roles in situations 
involving the auto industry and workers’ pensions may create the 
appearance of potential tensions and challenges, and that the most 
effective means of addressing these concerns is for Treasury to continue to 
be as transparent as possible about its activities. 

In addition, Treasury, PBGC, and the Department of Labor, ail provided 
technical comments that we incorporated as appropriate. We also 
provided certain segments of the draft to Delphi, GM, DSRA, UAW, 1UE, 
and USWA. We received technical comments on these segments from 
GM and USWA, and have incorporated these where appropriate, as well. 


We are sending copies of this report to the appropriate congressional 
committees, the Director of PBGC, the Secretary of Labor, the Secretary 
of Treasury, the Secretary of Commerce, and other interested parties. 
The report also is available at no charge on GAO’s Web site at 
http://www.gao.gov. 

If you or your staff have any questions about this report, please contact 
Barbara Bovbjerg at (202) 512-7215 or bovbjergb@gao.gov. Contact 
points for our Offices of Congressional Relations and Public Affairs may 
be found on the last page of this report. Key contributors to this report are 
listed in appendix V. 



Barbara D. Bovbjerg 
Managing Director 
Education, Workforce, 
and Income Security Issues 
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List of Requesters 

The Honorable John A. Boehner 
Speaker of the House of Representatives 

The Honorable Roger F. Wicker 
United States Senate 

The Honorable Spencer T. Bachus 
Chairman, Committee on Financial Services 
House of Representatives 

The Honorable Mike Pence 
The Honorable Michael R. Turner 
House of Representatives 
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Appendix I: Single-Employer Firms with the 
Largest PBGC Claims for Terminated Plans 
(1975 through 2011) 


Top-10 firms 

Number of 
plans 

Fiscal year(s) 
of plan 
termination(s) 

Claims (by firm) 

Vested 

participants 

Average 
claim per 
vested 
participant 

Percent of 
total 
claims 

1. United Airlines 

4 

2005 

$7,441,450,992 

123,957 

$60,033 

16.3 

2. Delphi 

6 

2009 

6,108,491,551 

69,042 

88,475 

13.4 

3. Bethlehem Steel 

1 

2003 

3,654,380,116 

91,312 

40,021 

8.0 

4. US Airways 

4 

2003, 2005 

2,751,534,173 

55,770 

49,337 

6.0 

5. LTV Steel* 

6 

2002, 2003, 2004 

2,134,985,884 

83,094 

25,694 

4.7 

6. Delta Air Lines 

1 

2006 

1,641,083,525 

13,291 

123,473 

3.6 

7. National Steel 

7 

2003 

1,275,628,286 

33,737 

37,811 

2.8 

8. Pan American Air 

3 

1991, 1992 

841,082,434 

31,999 

26,285 

1.8 

9. Trans World Airlines 

2 

2001 

668,377,106 

32,263 

20,717 

1.5 

10. Weirton Steel 

1 

2004 

640,480,970 

9,410 

68,064 

1.4 

Top-10 total 

35 


$27,157,495,038 

543,875 

$49,933 

59.6 

All other total 

4,257 


$18,390,580,981 

935,125 

$19,666 

40.4 

Total 

4,292 


$45,548,076,019 

1,479,000 

$30,797 

100.0 


Source. PBGC, Pension insurance Data Book 2009 and 2011 PBGC Annual Report. 

Note: Cumulative plans include 10 multiemployer plans trusteed by PBGC before 1980. PBGC has 
not trusteed any multiemployer plans since 1980. The Multiemployer Pension Plan Amendments Act 
of 1980 changed PBGC’s responsibility from trusteeship of troubled multiemployer plans to providing 
financial assistance (loans) to insolvent plans. Pub. L. No, 96-364,94 Stat. 1208. 

“Does not include 1986 termination of a Republic Steel plan sponsored by LTV. 
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Appendix III Allocation of Plan Assets and 
Recoveries to Unfunded Nonguaranteed 
Benefits 


Upon the termination of a single-employer plan, plan assets are identified, 
valued, and then allocated to participant benefits, in accordance with the 
requirement of section 4044 of ERISA. Codified at 29 U.S.C. § 1344. in 
addition to plan assets, a portion of monies from company assets that 
PBGC recovers for unfunded benefit liabilities are allocated to participant 
benefits, in accordance with section 4022(c) of ERISA.29 U.S.C. 

§ 1322(c). 

Plan assets available to pay for benefits under the plan are allocated to 
participant benefits according to six priority categories, as described in 
table 4. Assets are allocated to each priority category in succession, 
beginning with priority category 1. If the plan has sufficient assets to pay 
for all benefits in a priority category, the remaining assets are allocated to 
the next lower priority category. This process is repeated until all benefits 
in priority categories 1 through 6 have been provided or until all available 
plan assets have been allocated. Most private sector defined benefit 
plans do not require or allow participant contributions, so there are rarely 
any benefits in priority categories 1 and 2. Thus, in most trusteed plans, 
asset allocation begins with the benefits in priority category 3, that is, the 
benefits of those retired or eligible to retire 3 years before the plan 
terminated. However, it should be noted that assets are allocated based 
on retirement eligibility, not retirement status, and that many participants 
have benefits in more than one category. Table 5 provides the allocation 
of plan assets and recoveries to priority categories among plans that had 
5,000 or more participants for the 10 firms with the largest claims. 
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Appendix ill Allocation of Plan Assets and 
Recoveries to Unfunded Nonguaranteed 
Benefits 


Table 4: Allocation Priority Categories (PC) 

Priority 

Category 

Definition 

PC-1 

Accrued benefits derived from voluntary employee contributions. 

(According to PBGC, such benefits are “extremely rare" among private 
sector defined benefit plans,) 

PC-2 

Accrued benefits derived from mandatory employee contributions. 
(According to PBGC, such benefits are "quite uncommon' 1 among private 
sector defined benefit plans.) 

PC-3 

Annuity benefits that have been in pay status for at least 3 years before 
the plan’s termination date, or could have been in pay status for at least 3 
years before the plan's termination date had the participant chosen to 
retire at his or her earliest possible retirement date; however, benefits 
subject to the phase-in limitation (that is, benefit increases made within the 
last 5 years) are excluded. These benefits can be either guaranteed or 
nonguaranteed. 

PC-4 

Other guaranteed benefits and certain nonguaranteed benefits. The 
nonguaranteed benefits are those that are subject to the aggregate 
benefits limitation for participants in more than one plan that has been 
terminated with insufficient funds or are subject to special provisions 
applicable to substantial owners (that is, those owning more than 10 
percent of the company). 

PC-5 

Other vested nonguaranteed benefits that a participant is entitled to under 
the plan; however, benefits that result solely due to the termination of the 
plan—which are deemed “forfeitable"—are excluded. 

PC-6 

All other benefits under the plan. This category includes nonvested 
benefits and “grow-in" benefits, which are benefits that are provided in 
some situations where the company continues to operate after the plan is 
terminated. 


Source; PBGC. 
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Appendix IV: Comments from the 
Department of the Treasury 


DEPARTMENT OF THE TREASURY 

WASHINGTON, O.C. 20220 

ASSISTANT SECRETARY 

December 8,2011 

Barbara D. Bovbjerg 

Managing Director 

Education, Workforce, and 

Income Security Issues 

L'.S. Government Accountability Office 

441 G Street, N.W. 

Washington, D.C. 20548 

RE: Response to GAO's Draff Report: “Delphi Pension Plans: GM Agreements with 
Unions Give Rise to Unique Differences in Participant Benefits" _ 

Dear Ms. Bovbjerg: 

I am writing in response to your draff report entitled, Delphi Pension Plans: GM 
Agreements with Unions Give Rise lo Unique Differences in Participant Benefits,’’ dated 
November 23,2011. The Department of the Treasury (“Treasury”) appreciates the Government 
Accountability Office's (“GAO”) review of the events leading to the termination of Delphi’s 
pension plans, GM’s decision to assume pension benefit "top-up" agreements with certain hourly 
pension plan participants, and Treasury’s role in the process, This letter provides Treasury's 
official response to the GAO draft report. 

As you describe in the draft report, the events surrounding GM's decision to assume the 
top-up agreements stemmed from negotiations between GM, Delphi, and various unions that 
took place more than a decade ago, in the context of GM spinning off Delphi into a separate 
company. As a result of those negotiations, certain participants in the Delphi hourly plan 
received pension benefit guarantees As the draft report notes, at the time of the spin-off, in 
1999, the Delphi hourly plan was underfunded, whereas the Delphi salaried plan was fully 
funded. 

The draft report concludes that GAO's work corroborates statements by Treasury, GM, 
and PBGC that “PBGC independently decided to terminate the Delphi plans” and that 
“consistent with its usual practice. Treasury did not play an active role” in PBGC’s termination 
decisions. In addition, the draff report concludes that Treasury only “played an advisory role in 
GM's decisions regarding the Delphi pensions” including “the decision to honor existing top-up 
agreements with some unions.” We agree - Treasury did not authorize, approve, or consent to 
the termination of the Delphi salaried plan. 

The draft report also raises the “potential or perceived tensions" between Treasury’s 
“multiple roles”, both as a member of the PBGC board and as a common stockholder in GM, and 
states that "the appearance of a possible conflict could still arise". However, the draft report 
recognizes that ’Treasury has established policies designed to separate these interests’'. 
Specifically, the report finds that PBGC independently decided - not the PBGC board or 
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Treasury - to terminate the Delphi pensions. The draft report also found that although the 
Secretary sits on the board of PBGC, the board sets broad policy, and is not involved in the 
PBGCs' day-to-day operations, including decisions about terminating a pension plan. 
Furthermore, the draft report notes that “in the management of its investment in new GM”, 
Treasury’s auto team does not communicate with PBGC. 

We recognize that the bankruptcy of Delphi has been extremely difficult and challenging 
for all its employees, and we are acutely aware of the significant hardships that the entire United 
States automobile industry has faced in recent years. We appreciate the opportunity to respond 
to your draft report. We look forward to continuing to work with you and your team as we move 
forward. 



Timothy G. Massad 

Assistant Secretary for Financial Stability 
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Timeline of Interview Requests 


May 5, 2011 

It is customary for SIGTARP to start audits with interviews of witnesses who 
can provide SIGTARP with an overview that can help focus and expedite 
audit work. SIGTARP may interview the same witnesses after facts are 
obtained through documents and interviews, SIGTARP decides to start 
interviews with Treasury's Auto Team. SIGTARP auditors contact Treasury's 
Office of Financial Stability (OFS) in May 2011 and indicate they would like to 
start their interview process of former Auto Team officials: Ron Bloom, Matt 
Feldman, Sadiq Malik, David Markowitz, Steve Rattner, and Harry Wilson. 
SIGTARP auditors ask for OFS’s assistance, as is common in SIGTARP 
audits for former Treasury officials, in setting up the interviews, OFS 
responds that they will work to schedule interviews. 


In the meantime SIGTARP auditors continue their field work analyzing and 
reading over 100,000 pages of documents from Treasury and GM, tens of 
thousands of emails and interviewing individuals from GM, PBGC, UAW, 

USW, IUE-CWA, Delphi, and DSRA. 

July 22, 2011 

SIGTARP auditors follow back with OFS. SIGTARP auditors ask OFS again 
for assistance in setting up interviews with Bloom, Feldman, Malik, Markowitz, 
Rattner, and Wilson. OFS indicates they will get back to us within the week. 

July 29 and August 1, 
2011 

OFS indicates that Malik and Markowitz will meet with SIGTARP; however, 
Feldman, Rattner, and Wilson will not. OFS provides SIGTARP with contact 
info for Feldman, Rattner and Wilson. Also, OFS informs SIGTARP that OFS 
cannot compel Bloom to be interviewed since at that time Bloom was at the 
White House. Bloom leaves the White House over next few weeks. 

August 3, 2011 

In a telephone conversation with SIGTARP auditors, Steven Rattner declines 
to be interviewed. 

August 18, 2011 

In a telephone conversation with SIGTARP auditors, Harry Wilson declines to 
be interviewed. 

August 4 - September 
20, 2011 

SIGTARP auditors request an interview with Feldman through his attorney, 
Michael Schachter. 


After a handful of phone calls and email exchanges Schachter says that 
Feldman is considering the request and that he will get back to SIGTARP. 
SIGTARP doesn't hear from Feldman. SIGTARP auditors follow back again 
with Schachter and indicate they will be interviewing Malik and Markowitz in 
New York in October. They ask if Feldman could do the interview while they 
are in New York. Schachter says Feldman cannot but he is still considering. 
SIGTARP doesn’t hear back from Feldman. SIGTARP auditors continue with 
the rest of their review. 

October 12, 2011 

SIGTARP auditors meet with Malik and Markowitz in New York to conduct 
interviews. OFS was present at interviews. 

January 13, 2012 

Through the course of SIGTARP auditors' field work and other interviews it is 
apparent that Harry Wilson played a role on the Auto Team with respect to 
decisions made pertaining to GM. SIGTARP again tries to work with OFS to 
obtain assistance in questioning Harry Wilson. 



164 


OFS informs SIGTARP auditors that they reached out to Harry Wilson but he 
did not respond back to OFS. 

February-April 2012 SIGTARP auditors begin to finish up their interviews. SIGTARP auditors 
have interviewed 43 individuals from GM, Delphi, PBGC, UAW, USW, IUE- 
CWA and DSRA including former Auto Team officials Malik and Markowitz. 

With the interview process wrapping up, SIGTARP auditors reach out again 
to OFS for assistance in obtaining an interview with Mr. Bloom. Mr. Bloom 
had since left the Administration and started working for lazard on Feb. 1, 
2012. OFS agrees to reach out to Bloom. OFS informs SIGTARP auditors 
that Mr, Bloom refuses to be interviewed. 

At this point, Bloom, Rattner, and Wilson have refused to be interviewed. 
Feldman through his attorney, Schacter, has refused to commit despite 
several attempts. 

SIGTARP directly contacts Bloom, Feldman, Rattner, and Wilson by phone 
one last time. 

SIGTARP hears back from Rattner and Feldman through their attorneys but 
does not hear back from Bloom and Wilson. Rattner through his attorney 
doesn't commit but says Rattner is considering it. Messages are exchanged 
with Feldman through his attorney but SIGTARP ultimately doesn’t hear back. 
Feldman doesn’t commit. 

In the meantime SIGTARP works with White House counsel’s office, as well 
as well as Treasury’s counsel’s office for their assistance. SIGTARP explains 
that obtaining interviews with these individuals is critically important for the 
completion of our audit. Treasury and White House inform SIGTARP that 
although they can't compel them to be interviewed, they will encourage 
Rattner, Bloom. Wilson and Feldman to be interviewed. 

April 30, 2012 SIGTARP General Counsel sends letters to Bloom, Feldman, Rattner, and 

Wilson notifying them that their refusal to meet with SIGTARP will result in 
notification to Congress. 

May 3-7, 2012 Steven Rattner agrees to be interviewed. SIGTARP does not hear back from 

Wilson or Bloom. 

Feldman through his attorney Schachter sends letter to SIGTARP asking for 
a list of questions. SIGTARP General Counsel sends letter to Schachter in 
response indicating that it is not SIGTARP’s practice, in accordance with 
auditing standards, to provide a list questions before an interview. Schachter 
sends letter to SIGTARP General Counsel asking SIGTARP for a list of 
issues. SIGTARP sends letter to Schachter providing a list of issues and 
asks for a response before close of business May 8, 2012. If SIGTARP does 
not hear a response before then SIGTARP indicates in the letter to Schachter 
that SIGTARP will notify the Congressional requesters of the audit. 

SIGTARP does not hear back from Feldman or his attorney Schachter. 


May 9, 2012 

SIGTARP sends notification to the Congress (Chairman Issa, Ranking 

Member Cummings and Representative Turner) that Bloom, Feldman, and 
Wilson refuse to meet with SIGTARP, 

May 16, 2012 

SIGTARP auditors conduct interview with Steven Rattner. 




From: 

Sent: 

To: 

Cc: 

Subject: 



To follow up on your question poised to SIGTARP's Legislative Affairs Director, Joseph Cwiklinski, concerning the 
witnesses that SIGTARP seeks to interview to complete it's Delphi audit, SIGTARP has had no communications from 
Messrs. Wilson, Bloom or Feldman, or any representatives on their behalf indicating that they will make themselves 
available for the requested interview in conjunction with our audit. I would also note that in reviewing their testimony 
submitted to the Committee, there is no indication of a willingness to make themselves available for an interview. 

Please let me know if you need any additional information. 

v/r, 

Roderick H. Ftllinger 
General Counsel 

Special Inspector General for the 
Troubled Asset Relief Program 
1801 L Street, NW 
Washington, DC 20220 
Office: (202) 927-8938 
Cell: (202) 664-0375 
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March 28, 2012 


The Honorable Darrell E. Issa 
Chairman 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman: 

Over the past year, the Committee has been conducting a wide-ranging investigation of 
officials at the National Labor Relations Board (NLRB) who you allege were “exceeding their 
legal authority to pursue a partisan agenda” when they filed a complaint against the Boeing 
Company for discriminating against workers in Washington State. 1 As part of that investigation, 
you sent broad requests for documents, held a Committee hearing in which you required the 
Acting General Counsel of the NLRB to testify, and issued a subpoena compelling the 
production of tens of thousands of sensitive internal documents. 

Last week, a report issued by the NLRB's Inspector General concluded that a current 
Board member, Terrance Flynn, committed unethical and potentially criminal conduct when he 
disclosed confidential pre-decisional information that he obtained through his official position. 2 

I am writing to request that the Committee conduct transcribed interviews of two former 
Board members who were the recipients of this information—Peter Schaumber and Peter 
Kirsanow-—in order to determine the extent to which they or their clients may have benefitted, I 
also request that the Committee send document requests to these former Board members in order 
to prepare for these interviews. 


1 House Committee on Oversight and Government Reform, Hearing on Unionization 
Through Regulation: The NLRB's Holding Pattern on Free Enterprise, 112th Cong. (June 17, 
2011). See also Issa Condemns NLRB on Boeing Dispute: "Far in Excess of their Mandate, " 
Daily Caller (June 20, 2011) (online at www.dailycaller.com/2011/06/20/issa-condemns-nlrb-on- 
boeing-dispute-far-in-excess-of-their-mandate/). 

2 National Labor Relations Board, Office of Inspector General, Report on Investigation, 
OIG-I-468 (Mar. 19, 2012). 
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Inspector General’s Report 

The Inspector General’s investigative report concluded that current NLRB Member 
Terence Flynn “violated the provisions of the Standards of Ethical Conduct for Employees of the 
Executive Branch” while serving as Chief Counsel. The Inspector General reported that Mr. 
Flynn shared “deliberative, pre-decisional information that was protected from disclosure and 
considered by the NLRB to be the most confidential of Agency information” with two former 
Board Members: Peter Schaumber and Peter Kirsanow. According to the Inspector General’s 
report, these former Board Members obtained confidential pre-decisional information, as well as 
attorney-client privileged information, on both active litigation and proposed rulemakings. 

Based on these findings, the Inspector General concluded as follows: 

We also find that the improper disclosure of information to former Members Kirsanow 
and Schaumber amounted to a conversion of the information for the private benefit of 
former Member Kirsanow and his client, the National Association of Manufacturers, and 
former Member Schaumber’s labor relations consulting and/or legal practice. The 
improper disclosures of information to former Member Schaumber were particularly 
detrimental to the Board’s deliberative process in that they involved the positions of 
Board Members and staff prior to the public announcement of Board decisions and 
disclosure of the type of information that could have a chilling effect on the operation of 
the Board and may prejudice the due process rights of the parties in pending and future 
cases. 

According to the Inspector General’s report, after leaving the NLRB, Mr. Schaumber 
obtained the following information from Mr. Flynn: 

• Internal memoranda between the Office of General Counsel and the Board, one of 
which contained legal advice to the Board; 

• An email disclosing recommendations by the NLRB’s Acting General Counsel 
regarding whether the Board should join in litigation as an amicus party; 

• A document that listed the Member and attorney assignments and status of cases 
pending before the Board; and 

• An e-mail attaching analysis and comments prepared by three Board counsels for 
a Board Member on the resolution for the representation rule that would be 
considered at the Board’s open meeting. 
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According to the Inspector General’s report, investigators located on Mr. Flynn’s 
computer a business plan that appeared to have been created by Mr. Schaumber. 1'he file, named 
“Schaumber business plan.doc,” stated: 

My practice will be developed in part by leveraging my Agency connections and focusing 

the attention of senior management on the likely priorities of the Obama Board and 

strategies to respond to them. 

Another file, entitled “Schaumber SuppBusPlan.doc,” described how Mr. Schaumber 
would “serve as a liaison for the firm on matters requiring high level intervention at the National 
Labor Relations Board and other Government agencies.” 

Similarly, according to the Inspector General’s report, Mr. Kirsanow obtained from Mr. 
Flynn attorney-client privileged information relating to his representation of the National 
Association of Manufacturers (NAM) in an action against the NLRB, seeking to prevent the 
NLRB from implementing a recently proposed notice posting rule. Mr. Kirsanow also received 
research assistance from Mr. Flynn in relation to his representation of NAM in the notice posting 
rule litigation, according to the Inspector General’s report. 

Request for Interviews and Documents 

Based on the investigative report, it appears that the Inspector General did not conduct 
interviews of either Mr. Schaumber or Mr. Kirsanow. In addition, since the Inspector General’s 
report focused predominantly on the conduct of the current Board Member, Mr. Flynn, it relied 
primarily on records already in the custody and control of the NLRB. 

Given our Committee’s oversight of NLRB, I request that the Committee conduct 
transcribed interviews of former Board Members Peter Schaumber and Peter Kirsanow to 
determine to what the extent they may have used the information they obtained for their private 
benefit or to advance their clients’ business interests. 

To prepare for these interviews, 1 also request that the Committee send letters to both 
former Board members seeking the following documents for the time period beginning on the 
date each departed the Board to the present: 

(1) All communications with Terence Flynn, including communications forwarding 
correspondence with Mr. Flynn to other recipients; and 

(2) All documents and communications to, from, and relating to the NLRB, including 
but not limited to pending cases, proposed and final rulemakings, congressional 
activity, and any legal or business strategy for clients with business before the 
NLRB. 
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Thank you for your consideration of this request. 


Sincerely, 
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April 26,2012 


The Honorable Darrell E. Issa 
Chairman 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Mr. Chairman: 


On March 28, 2012,1 sent you a letter requesting Committee action on a report issued by 
the Inspector General of the National Labor Relations Board (NLRB) on March 19, 2012, which 
documented numerous instances in which two former Board Members, Peter Schaumber and 
Peter Kirsanow, obtained confidential inside information from a current Board member, Terence 
Flynn, and used it for their private benefit. 1 

I am writing today to reiterate my request for documents and transcribed interviews of 
Mr. Schaumber and Mr. Kirsanow, particularly in light of new and troubling information that 
makes our Committee’s oversight even more imperative. 

Specifically, the Inspector General has now informed my staff that he has identified 
multiple additional improper disclosures of confidential inside information to Mr. Schaumber 
that he believes are even more serious than those he identified previously. He also reported that 
he intends to issue a supplemental report on these matters this week. 

In addition, the Inspector General has now referred the improper disclosures described in 
his initial report to the Office of Special Counsel for potential Hatch Act violations due to Mr. 
Schaumber’s role as a senior adviser to presidential candidate Mitt Romney, As the Inspector 
General’s referral letter explains, Mr. Flynn “provided non-public deliberative information and 
other assistance to Peter Schaumber, a co-chair of the Labor Policy Advisory Group for the Mitt 
Romney Presidential campaign.” 


Letter from Ranking Member Elijah E. Cummings to Chairman Darrell E, Issa (Mar. 28, 
2012) (online at 

http://democrats.oversight. house.gov/index. php?option=com_content&task=view&id=5661&Ite 
mid=104). 

3 Letter from Dave Berry, Inspector General, National Labor Relations Board, to Ana 
Galindo-Marrone, Chief, Hatch Act Unit, U.S. Office of Special Counsel (Apr. 3, 2012). 
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It remains unclear to what extent Mr. Schaumber and Mr. Kirsanow may have taken 
advantage of this confidential inside information to benefit their own financial interests, the 
pecuniary interests of their clients, or the political interests of Mr. Romney’s campaign. It also 
remains unclear to what extent these officials used the information in a manner that may have 
jeopardized the due process rights of litigants or interfered with the deliberative process of the 
NLRB. 


In order to fully investigate these abuses, I reiterate my previous request for transcribed 
interviews of both Mr. Schaumber and Mr. Kirsanow, as well as requests for documents relating 
to this investigation. 


Inspector General’s Findings 

As 1 explained in my previous letter, the NLRB Inspector General issued an investigative 
report on March 19, 2012, concluding that two former Board Members, Peter Schaumber and 
Peter Kirsanow, obtained confidential pre-decisional information, as well as attorney-client 
privileged information, on both active litigation and proposed rulemakings, from Terence Flynn, 
a current Board Member who was then serving as Chief Counsel, 

Based on these findings, the Inspector General concluded as follows: 

We also find that the improper disclosure of information to former Members Kirsanow 
and Schaumber amounted to a conversion of the information for the private benefit of 
former Member Kirsanow and his client, the National Association of Manufacturers, and 
former Member Schaumber’s labor relations consulting and/or legal practice. The 
improper disclosures of information to former Member Schaumber were particularly 
detrimental to the Board’s deliberative process in that they involved the positions of 
Board Members and staff prior to the public announcement of Board decisions and 
disclosure of the type of information that could have a chilling effect on the operation of 
the Board and may prejudice the due process rights of the parties in pending and future 
cases, 

According to the Inspector General’s report, after leaving the NLRB, Mr. Schaumber 
obtained the following information from Mr. Flynn: 

• Internal memoranda between the Office of General Counsel and the Board, one of 
which contained legal advice to the Board; 

• An email disclosing recommendations by the NLRB’s Acting General Counsel 
regarding whether the Board should join in litigation as an amicus party; 
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• A document that listed the Member and attorney assignments and status of cases 
pending before the Board; and 

• An e-mail attaching analysis and comments prepared by three Board counsels for 
a Board Member on the resolution for the representation rule that would be 
considered at the Board’s open meeting. 

According to the Inspector General’s report, investigators located on Mr. Flynn’s 
computer a business plan that appeared to have been created by Mr. Schaumber. The file, named 
“Schaumber business plan.doc,” stated: 

My practice will be developed in part by leveraging my Agency connections and focusing 

the attention of senior management on the likely priorities of the Obama Board and 

strategies to respond to them. 

Another file, entitled “Schaumber SuppBusPlan.doc,” described how Mr. Schaumber 
would “serve as a liaison for the firm on matters requiring high level intervention at the National 
Labor Relations Board and other Government agencies.” 

Similarly, according to the Inspector General’s report, Mr. Kirsanow obtained from Mr. 
Flynn attorney-client privileged information relating to his representation of the National 
Association of Manufacturers (NAM) in an action against the NLRB, seeking to prevent the 
NLRB from implementing a recently proposed notice posting rule. Mr. Kirsanow also received 
research assistance from Mr. Flynn in relation to his representation of NAM in the notice posting 
rule litigation, according to the Inspector General’s report. 

T he Inspector General has informed my staff that he has referred these matters to the 
Department of Justice for potential criminal prosecution. 

New Information from Inspector General 

In my previous letter to you on March 28,2012,1 requested that the Committee conduct 
transcribed interviews of former Board Members Schaumber and Kirsanow to determine the 
extent to which they may have used the information they obtained for their private financial 
benefit or to advance their clients’ business interests. I explained that the Inspector General did 
not conduct interviews of either Mr. Schaumber or Mr. Kirsanow. 

Since the Inspector General’s report focused predominantly on the conduct of Mr. Flynn, 
it relied primarily on records already in the custody and control of the NLRB. For these reasons, 

I also requested that the Committee send letters to both former Board Members seeking 
documents relating to these matters. 
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I have now become aware of additional information regarding the extent to which Mr. 
Schaumber obtained access to confidential, inside information. Specifically, after further 
investigation, the Inspector General has now identified additional deliberative information that 
was leaked improperly to Mr. Schaumber. The Inspector General has informed my staff that he 
intends to issue a supplemental report this week providing additional information about these 
violations, which he considers even more serious than those outlined in his initial report. 

In addition, the Inspector General has informed my staff that he has now referred to the 
Office of Special Counsel (OSC) potential Hatch Act violations involving disclosures of internal 
government information to Mr. Schaumber in his capacity as an adviser to the presidential 
campaign of former Massachusetts Governor Mitt Romney. On April 3, 2012, the Inspector 
General sent a letter to the chief of OSC’s Hatch Act Unit, which stated: 

During the course of an investigation, we found evidence that between September 15, 

2011 and November 30, 2011, Terence Flynn, a National I^abor Relations Board (NLRB) 
employee, provided non-public deliberative information and other assistance to Peter 
Schaumber, a co-chair of the Labor Policy Advisory Group for the Mitt Romney 
Presidential campaign. 3 

As you know, the Hatch Act prohibits federal employees from using their official 
authority or influence to interfere with or affect the results of an election and bans them from 
engaging in political activities to help a particular political party or candidate for office when on 
duty. If true, the allegations set forth by the Inspector General are troubling and raise significant 
concerns about the extent to which Mr. Schaumber and others may have benefited from these 
improper, and potentially illegal, activities. 


Conclusion 

On April 16,2012, the Committee held a hearing on a report issued by the Inspector 
General of the General Services Administration detailing abuses at a conference in Las Vegas. 
As soon as you learned of this report, you reacted immediately by scheduling a public hearing 
within two weeks on the first day Congress returned from its Spring recess. You sent broad 
document requests, and you quickly issued two subpoenas in that two-week timeframe. 4 I 


3 Letter from Dave Berry, Inspector General, National Labor Relations Board, to Ana 
Galindo-Marrone, Chief, Hatch Act Unit, U.S. Office of Special Counsel (Apr. 3, 2012). 

4 Letter from Darrell E. Issa, Chairman, House Committee on Oversight and Government 
Reform, to the Honorable Brian D. Miller, Inspector General, U.S. General Services 
Administration (Apr. 4,2012); Letter from Darrell E. Issa, Chairman, House Committee on 
Oversight and Government Reform, to the Honorable Brian D. Miller, Inspector General, U.S. 
General Services Administration (Apr. 9, 2012); Letter from Darrell E. Issa, Chairman, House 



174 


The Honorable Darrell E. Issa 
Page 5 

actively supported the Committee’s oversight efforts by immediately requesting a briefing from 
the Inspector General, asking for an additional witness to testify at the hearing, and publicly 
condemning the actions of GSA officials involved. 

In contrast, you have been silent on the NLRB Inspector General’s report, and you have 
taken no action whatsoever in response to my request. You have called no hearings, conducted 
no interviews, and sent no document requests. 

Our Committee should conduct vigorous oversight of alleged abuses on an even-handed 
basis, regardless of whether those implicated are Republicans or Democrats. For these reasons, 1 
request that the Committee move forward and schedule the transcribed interviews of Mr. 
Schaumber and Mr. Kirsanow for the week of April 30, 2012. I also request that the Committee 
send to both individuals the requests for documents I set forth in my previous letter. 

Thank you for your consideration of this request. 


Sincerely, 



Committee on Oversight and Government Reform, to the Honorable Brian D. Miller, Inspector 
General, U.S, General Services Administration (Apr. 12,2012); Letter from Darrell E. Issa, 
Chairman, House Committee on Oversight and Government Reform, to Daniel M. Tangherlini, 
Acting Administrator U.S, General Services Administration (Apr. 9, 2012). See also House 
Committee on Oversight and Government Reform, Subpoena to Acting Administrator Daniel M. 
Tangherlini (Apr, 12, 2012); House Committee on Oversight and Government Reform, Subpoena 
to Jeffrey Neely, Acting Regional Administrator, General Services Administration (Apr. 12, 
2012 ). 
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Harry Wilson Tapped By Teamsters To Rescue 
Ailing Trucking Company And Union Jobs 

Written by City & State on March 7, 2011. Posted in Labor/Unions. Other News 


Harry Wilson, last year’s Republican candidate for state comptroller, made a name for 
himself by helping rescue General Motors from bankruptcy. Now, months after an election 
he narrowly lost, he has turned his attention from the vehicles to the drivers. 

The International Brotherhood of Teamsters recently invited Wilson to help restructure the 
ailing trucking and freight company, YRC Worldwide, in what they billed as an effort to help 
save thousands of unionized jobs and prevent the company from going under. 

One of the largest trucking companies in the country, YRC had racked up a sizeable debt in 
recent years, endangering over 20,000 union jobs, the Teamsters said. According to a 
source with knowledge of the agreement, the union reached out to Wilson the first week in 
January to devise a rescue. 

The effort is still ongoing, but early reviews from the Teamsters have been positive. 

“A critical reason for bringing in Harry’s team is to fully scrutinize the company’s operating 
assumptions and plans,” wrote Teamster President James P. Hoffa in a letter to union 
members dated Feb. 28. “This was one of his key roles in restructuring GM.” 

Wilson’s team—comprised of experts in auto industry restructuring—was retained to “break 
through the logjam between the company and the lending group,” Hoffa wrote, and to that 
end drove “a great deal of progress in the last several weeks.” 

Wilson declined comment on the deal, citing an ongoing nondisclosure agreement. A 
Teamster official said Wilson’s reputation made him an obvious choice. 

“We’re not at liberty to discuss any details, but we approached Harry after closely following 
his work on the Obama administration's auto task force, and given the similarities that GM 
faced and YRCW faces, we believed he would be a tremendous help in fixing this 
challenging situation," explained lain Gold, the Teamsters’ director of strategic research and 
campaigns. 

Wilson has kept relatively quiet since his narrow loss to Tom DiNapoli in last year’s election. 

Despite securing nearly all the major newspaper endorsements and landing several big 
name supporters, including Michael Bloomberg, Wilson lost by less than four points in last 
year’s most competitive statewide race. DiNapoli, meanwhile, had nearly every major union 
in the state in his corner, which made up for his general lack of name recognition, as well 
Andrew Cuomo’s refusal to endorse the fellow Democrat. 

The local chapters of the Teamsters were among those who backed DiNapoli in last year’s 
race. However, Wilson worked closely with the national union previously while a member of 
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the team behind President Barack Obama’s $50 billion taxpayer-backed rescue of the auto¬ 
manufacturing titan. 

The timeline for the restructuring of YRCW was recently extended until July, although it is 
unclear whether Wilson will continue to be involved. Regardless, Wilson did acknowledge 
his involvement in politics in New York is far from over. He is currently in discussions to 
create a public policy organization focused on state and local financial issues, he said. 

“The specifics are still underdevelopment,” Wilson said. “We don't want to duplicate 
anything that's being done already.” 

Wilson said there was a “void” in the policy area of pension and budget reform at the state 
level, one he aims to fill. 

“Is there a think tank component and a political action component?” he said. “We haven’t 
nailed it down yet.” 

YRC Letter-2-28-2011 
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Opening Statement 
Chairman Patrick McHenry 

“The Administration’s Auto Bailouts and the Delphi Pension Decisions: 
Who Picked the Winners and Losers?” 

July 10, 2012 

Today’s hearing is about transparency in government and fulfilling this 
Committee’s commitment to provide the American people with answers and 
accountability. 

When Congress passed the Troubled Asset Relief Program in October 2008, 
at the height of the financial crisis, it was designed with a specific purpose: to 
take toxic assets off the books of large banks and financial institutions. Just a 
few months after taking office, President Obama directed the Treasury to use 
a significant portion of those funds to bail out the auto industry. I did not vote 
for TARP and I disagreed with the manner in which the current 
administration sought to assist the auto industry. Not only was this decision 
not authorized by Congress but it was also an ill-advised policy choice: the 
auto bailouts opened the flood gates for an unprecedented level of moral 
hazard while subverting the rule of law. 

There are clear winners and losers stemming from the auto bailouts. One 
winner was the United Auto Workers union. A recent study from one of 
today’s witnesses, George Mason University Law Professor Todd Zywicki, 
calculated that the United Auto Workers received approximately 26 billion 
dollars from taxpayers via the auto bailouts that they would have not received 
they been treated according to standard bankruptcy principles. 

The losers, however, are the American taxpayers, who will have to pay a 23 
billion dollar bill as a result of this Administration’s decisions. In addition, 
Delphi Corporation’s non-unionized retirees have lost in a very material way. 
When the Pension Benefit Guaranty Corporation terminated the pensions of 
all Delphi retirees, General Motors agreed to “top-up” and make whole their 
obligations to unionized workers while the non-unionized workers took 
significant cuts in their pensions. Despite the fact that GM’s promise to the 
union could have been thrown out in bankruptcy, like so many of GM’s other 
non-union commitments were, the union agreement was kept in place. 
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The Special Inspector General for the Troubled Asset Relief Program has 
been seeking answers to questions about the irregularities of the Delphi 
pension decisions. We are here today because for over a year, three of the key 
figures involved in the GM and Chrysler bailouts have refused to meet with 
the Special Inspector General. On May 9th the Special Inspector General 
notified the Committee that the three former Obama Administration officials 
before us today - Mr. Bloom, Mr. Feldman, and Mr. Wilson - had been 
uncooperative with the Special Inspector General’s audit. 

These three individuals come from diverse backgrounds and possess different 
expertise but together represent leading figures from President Obama’s Auto 
Task Force. All three of these individuals made pivotal decisions which are 
projected to cost taxpayers 23 billion dollars and have left many Delphi 
retirees with drastically reduced pensions while preserving full pensions for 
Delphi’s unionized retirees. 

This is the Committee’s third hearing this Congress on the Delphi matter and 
we have yet to get to the bottom of why a privileged class of union workers 
were made whole at taxpayers’ expense while a group with less political 
influence was left out in the cold. Some of the Delphi retirees are here today. 
What they want is the truth. Many of them realize that sacrifices were 
necessary. What they do not understand is why they had to sacrifice so much 
while their unionized co-workers sacrificed so little. 

The people involved in the process leading to this outcome have an 
obligation to explain why these decisions were made. The goal of this today’s 
hearing is to get answers as to why these former Administration officials 
have not cooperated with the Special Inspector General and to shed light onto 
what happened that caused so many Delphi retirees so much pain. 
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concessions instead of granting the 
union preferential treatment. The 
extra UAW subsidies cost $26.5 
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T he government bailout of General 
Motors (GM) and Chrysler 
between 2008 and 2009 will cost 
taxpayers approximately $23 billion. 
President Barack Obama emphati¬ 
cally defends his decision to sub¬ 
sidize the automakers, arguing it 
was necessary to prevent massive 
job losses. F.ven if one accepts this 
premise, the government should— 
and could—have executed the bailout 
more efficiently, with no cost to 
taxpayers, had the Administration 
required the United Auto Workers 
(UAW) to accept standard bankrupt¬ 
cy concessions. Instead, the Obama 
Administration gave special treat¬ 
ment to the UAW above and beyond 
what other creditors and unions 
received: 

■ Legally the UAW’s claims had 
the same status as those of other 
unsecured creditors, but the UAW 
recovered a much greater pro¬ 
portion of the debts that General 
Motors and Chrysler owed the 
union. 

a Bankruptcy typically brings 
uncompetitive wages down to 
competitive levels. However, 
existing UAW members did not 
take pay cuts at General Motors. 


Talking Points 

■ Bankruptcy law calls for simi- , s 

larly situated creditors to receive : | 
equal: treatment. In the govern- : ! 

ment bailout of General Motors \\ 
and Chrysler, the United Auto 
Workers (UAW) union received j| 
much more favorable treatment f 
than other creditors and other . 
unions. 

■ Unlike other unsecured creditors, 
The UAW recovered most of the 
money owed to its benefit funds. 
GM's UAW members-among 
the most highly paid workers 

in America-did not take pay 
cuts as they normally would in 
bankruptcy. 

■ Taxpayers would not have lost 
money on the auto bailout had 
the UAW not received this spe¬ 
cial treatment. The bailout would j ? 
have cost $26.5 billion less if the j 1 
Administration had not subsi- j i 
dized UAW compensation. 

■ The UAW subsidies; cost more j | 
than the entire foreign aid budget if 
in 2011. The Administration did j i 
not need to lose money to keep 

GM and Chrysler: operating. ! 

• The auto bailout was actually a j; 
UAW bailout. 
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■ The Administration could have 
kept the automakers running 
without subsidizing the UAW’s 
above-market pay and benefits. 

■ Subsidizing UAW compensation 
cost $26.5 billion—more than the 
government spends each year on 
foreign aid. 

■ The cost of subsidizing UAW pay 
and benefits accounts for the 
entire net taxpayer losses—$23 
billion—in the bailout. 

UAW members at General Motors 
and Chrysler are among the most 
highly paid workers in America. High 
salaries are good, but they must be 
earned. The taxpayer losses came 
from the special treatment that 
President Obama bestowed on the 
IJAW. The auto bailout was actually a 
UAWbailout. 

Detroit Bankruptcy 

General Motors, Chrysler, and 
Ford were i n serious trouble well 
before the recession started. Decades 
of mistakes by both unions and man¬ 
agement had saddled the firms with 
massive debts, unsustainable labor 
costs, product-quality problems, and 


an overgrown dealer network. Yet 
Ford mortgaged its assets, began 
to restructure in 2007, and did not 
need a bailout. The recession brought 
these problems to a head at GM and 
Chrysler. As consumers cut back 
on discretionary purchases—like 
cars—both firms ran out of money. 

To become profitable again the 
automakers needed to restructure 
through bankruptcy, removing obli¬ 
gations they could no longer afford. 

GM and Chrysler instead asked 
Washington for a taxpayer bail¬ 
out. The Bush Administration used 
the Troubled Asset Relief Program 
(TARP) to loan GM and Chrysler 
enough money to stay operational 
for the first several months of the 
Obama presidency. To his credit. 
President Obama denied the auto¬ 
makers the straight-up bailout 
they asked for. Instead, the Obama 
Administration forced the compa¬ 
nies into bankruptcy as a condition 
of receiving government support and 
funded them through the bankrupt¬ 
cy process. The bankrupt automak¬ 
ers sold their assets to new “General 
Motors” and new “Chrysler”—com¬ 
panies created, capitalized, and par¬ 
tially owned by the government. The 
taxpayers spent a total of $80 billion 


on Chrysler, General Motors, and 
General Motors’ finance arm. Ally 
Financial. 3 

A substantial amount of these 
funds will never be repaid. The 
government has already writ¬ 
ten off or realized losses of over $7 
billion. 1 2 More losses will come as 
the government sells its remain¬ 
ing stake in GM and Ally Financial. 
The Congressional Budget Office 
estimates that the auto bailout will 
ultimately cost taxpayers a total of 
about $20 billion. 3 The Treasury 
Department is even more pessimistic, 
projecting that, at GM’s current stock 
price, taxpayers will lose $23 billion. 4 

Defending the Bailout 

The Obama Administration 
strongly defends the auto bailout, 
despite its cost. The President says 
that the automakers were not able to 
obtain private bankruptcy funding 
in early 2009. He argues that without 
government intervention General 
Motors and Chrysler would have liq¬ 
uidated, sending the Midwest into a 
second depression. 5 

Many analysts have pointed 
out that the United Auto Workers 
received particularly generous terms 
during the bankruptcy. 6 President 


1. U.S. Department of the Treasury, "Troubled Asset Relief Program (TARP): Monthly Report to Congress-April 2012," May 10, 2012, Figure 2, hltpv/www. 
treasury.gov/initiatives/ftnanctal-stabiiity/briefing-room/reports/105/Documents105/April%20Monthiy%20Report%20to%20Congress.pdf (accessed June 
5, 2012). 

2. U.S. Department of the Treasury, "Troubled Asset Relief Program (TARP): Monthly Report to Congress-April 2012," Figure 1. 

3. Congressional Budget Office, "Report on the Troubled Asset Relief Program-December 2011," December 16,2011, Table 3, http://www.cbo.gov/sites/default/ 
files/cbofiles/attachments/12-16-TARP„report.pdf (accessed May 31,2012). The CBO estimated this $20 billion loss when GM's stock traded at $23.35 (price 
as of November 15, 2011). This is slightly higher (and the estimated losses thus slightly lower) than the value of GM stock assumed throughout this report of 
$23.04, the opening price as of May 1,2012. 

4. U.S. Department of the Treasury, "Troubled Asset Relief Program (TARP): Monthly Report to Congress-April 2012," Figure 2. The estimated loss of $21.7 billion 
assumes a GM share price of $26.02. At the price that GM shares opened with on May 1. 2012—$23.04 a share—the Treasury Department's 500 million 
shares are worth $1.5 billion less, for a total loss of $23.2 billion. 

5. News release, “Remarks by the President to UAW Conference," The White House, February 28,2012, http://www.whitehouse.gov/the-press- 
olfice/2012/02/28/remarks-president-uaw-conference (accessed May 31,2012). The claim that the automakers would have collapsed without an extensive 
government bailout is questionable. Todd Zywicki, "The Auto Bailout and the Rule of Law," National Affairs , Issue 7 (Spring 2011), pp. 66-80. 

6. See, for example, Paul Roderick Gregory, "American Airlines Shows the Corruption of Obama's GM Bailout," Forbes, February 6,2012, http://www.forbes.com/ 
sites/paulroderickgregory/2012/02/06/american-3irlines-shows-the-corruption-of-obamas-gm-bailout/ (accessed May 31, 2012), 
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CHART1 

Pre-Bankruptcy Average Hourly Labor Costs 


Ail Private 
Manufacturing 
(2006) 

Sources: DaimierChrysier Corp., “Media Briefing Book," Competitive labor Cost Comparison, 2006 
Average labor Costs, p. 37, http://chrysieriabortaiks07.com/Media_8riefing_Book.pdf (accessed May 
23,2012); U.S. Department of labor, Bureau of Labor Statistics. National Compensation Survey, 
"Employer Costs for Employee Compensation," Tabie 6, "Private industry workers, by major industry 
group," http://www.bls.gov/news.reiease/ecec.toc.htm (accessed May 23,2012). 
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Obama calls accusations that “pay¬ 
ing back the unions” motivated his 
decision “a load of you know what.” 7 
However, the Administration treated 
the UAW much more generously than 
the automakers’ other creditors and 
other unions, and the UAW fared 


much better than unions typically do 
in bankruptcy cases. 

Bankruptcy Liabilities 

General Motors and Chrysler 
had substantial liabilities entering 
bankruptcy—a major reason they 


went bankrupt in the first place. 
General Motors owed $6 billion to 
secured creditors and $29.9 billion 
to unsecured creditors. Chrysler 
owed $6.9 billion to first-lien.secured 
creditors and $2 bill ion to second- 
lien secured creditors. 8 Chrysler also 
owed about $5 bill ion to unsecured 
trade creditors, and owed billions 
more in obligations to dealers and for 
warranties. 9 

The United Auto Workers had 
also created significant liabilities for 
the automakers. The union raised 
Detroit’s labor costs 50 percent to 
80 percent above that of the trans¬ 
plant automakers, such as Toyota 
and Nissan. In 2006, General Motors 
paid its unionized workers $70.5.1. an 
hour in wages and benefits. Chrysler 
paid $75.86 an hour. 10 These costs 
put the Detroit automakers at a sig¬ 
nificant competitive disadvantage. 

Detroit’s higher labor costs also 
included generous retirement and 
health care benefits. UAW employ¬ 
ees at GM and Chrysler can collect 
pensions in their 50s. 11 The auto¬ 
makers also provided UAW retirees 
with full health coverage until they 
became eligible for Medicare. At that 
point UAW retirees collected gener¬ 
ous additional health coverage from 
the automakers on top of Medicare. 
While the average Medicare recipient 


7. News release, "Remarks by the President to UAW Conference." 

8. Congressional Oversight Panel, “September Oversight Report," September 9,2009, Figures 1 and 2, http://cybercemetery.unt.edu/archive/ 
cop/20110402043042/http://cop.senate.gov/documents/cop-090909-report.pdf (accessed May 31, 2012). The bankruptcy courts have recognised $29.9 
billion (not the initial $27 billion estimate) in claims against GM. See “Motors Liquidation Company GUC [General Unsecured Creditors) Trust: Quarterly GUC 
Trust Reports as of December 31,2011," January 30,2012, https://www.mlcguctrust.com/Download-KeyDocument.aspx?Document=44 (accessed May 31, 
2012 ). 

9. Den!?. Anginer and A. Joseph Warburton, 'The Chrysler Effect: The Impact of the Chrysler Bailout on Borrowing Costs," paper presented at the Federal 
Reserve Bank of Cleveland’s Conference on Resolving Insolvent Large and Complex Financial Institutions, April 14-15,2011, p. 8, http://www.clevelandfed.org/ 
research/conferences/2011/4-14-2011/Anginer_Warburton.pdf (accessed May 31,2012). 

10. DaimierChrysier, "Media Briefing Book”: Competitive Labor Cost Comparison, p. 37 http://chrysierlabortaiks07.com/Media,8rtefmg,.Book.pdf (accessed June 

6 , 2012 ). 

11. General Motors, "GM Manufacturing and Labor Resources Media Handbook: Pension Plan,” p. 22, http:/Aveb.archive.org/web/20090126012238/http:// 
www.media.gm.com/Vn3nufacturing/handbook/pensions_401k.pdf (accessed June 6.2012). Note that the average age at retirement of a GM hourly 
employee is 56. 
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spends $4,200 a year out of pocket, 12 
UAW retirees in 2011 had maximum 
out-of-pocket expenses of $285. 13 

To reduce the fi nancia] burden 
of these benefits, the Detroit auto¬ 
makers negotiated a Voluntary 
Employee Beneficiary Association 
(VEBA) H with the UAW in 2007. The 
VEBA—funded by the automakers 
and partia lly controlled by the UAW— 
assumed financial responsibility 
for retiree health benefits. When 
General Motors filed for bankrupt¬ 
cy in 2009 it owed $20.6 billion to 
the UAW Retiree Medical Benefits 
Trust. 15 Chrysler owed the V EBA 
$8 billion. 16 These obligations were 
unsecured. 

By 2009, General Motors and 
Chrysler lacked the money to pay 
their creditors, including the UAW. 
The Obama Administration rightly 
required both automakers to file 
for bankruptcy as a condition of 
receiving further money from the 
government. 

Violating Principles 
of Bankruptcy 

A cornerstone of bankruptcy 
policy is the requirement that 
creditors’ priorities are preserved in 
bankruptcy in the same order as they 


are preserved outside bankruptcy, a 
concept known as the “absolute pri¬ 
ority rule.” The fundamental differ¬ 
ence in priorities is between secured 
creditors on one hand and unsecured 
creditors on the other. Secured credi¬ 
tors, such as the bank that issues a 
mortgage or loans money to buy a car, 
have the right to seize the identified 
property if people fail to make pay¬ 
ments. Unsecured creditors, such as 
credit card issuers, can sue individu¬ 
als personally if they do not pay their 
bills, but cannot foreclose on some¬ 
one’s house unless mortgage hold¬ 
ers are paid off first. Secured credit, 
therefore, is less risky than unse¬ 
cured credit because it is a guarantee 
that the lender will be paid before 
unsecured creditors are paid. In 
exchange, debtors pay a lower inter¬ 
est rate to borrow on a secured loan 
(just as mortgage interest rates are 
much lower than credit card interest 
rates). 

While most companies (includ¬ 
ing General Motors) are able to fund 
their operations through the issu¬ 
ance of unsecured bonds, Chrysler’s 
bonds were secured, a testament 
to Chrysler’s chronic financial 
struggles and the risk of lending to 
the company. 17 In bankruptcy, the 


secured status of these bonds should 
have meant that the secured credi¬ 
tors would be paid in full before any 
money was allocated to subordinate 
creditors, such as the UAW’s VEBA 
plans. Instead, the plan imposed by 
t he government forced Chrysler’s 
secured creditors to accept only 29 
cents on the dollar, while the UAW 
recovered most of the value of its 
claims. 

Another bankruptcy principle was 
also violated in both cases. A funda¬ 
mental principle of bankruptcy law 
is the presumption that similarly 
situated creditors should receive 
similar treatment in bankruptcy 
unless there is a compelling reason 
to do otherwise. 18 Thus, all unse¬ 
cured creditors should be treated 
similarly regardless of whether their 
claims arise from bonds or unfunded 
pension liabilities. Yet, in both cases, 
the UAW’s unsecured claims were 
treated much more generously than 
other unsecured creditors. 

Preferential Treatment 
for the Union Trust Fund 

The UAW’s claims had the same 
legal priority as those of other 
unsecured creditors. However, the 
union did substantially better in the 


12. Kaiser Family Foundation, "Medicare Chartbook, Fourth Edition, 2010," November 4,2010, Figure 7.4, http://facts.kff.org/chart 
aspx?cb=58&sctn=168&ch=1788 (accessed May 31,2012). 

13. Sharon Terlep and Matthew Dolan, "Pension Trusts Strapped," The Wall Street Journal, November 7,2011. http://online.wsj.com/artide/S81000142405297020 
3707504577011901934288534.html (accessed May 31, 2012). 

14. The VE8A is formally called the UAW Retiree Medical Benefits Trust. Although technically a separate entity, the UAW VEBA exists solely to provide benefits 
to UAW members, and the terms UAW and UAW VEBA are used interchangeably in this Backgrounder, 

15. Bankruptcy petition filed by General Motors Corporation in the U.S. Bankruptcy Court, Southern District of New York, June 1,2009, httpv/docs. 
moSorsliquidationdocket.com/pdflib/01...50026.pdf (accessed May 31,2012). The $20.6 billion excludes the assets in the GM "internal VEBA," which were 
also transferred to VEBA. 

16. Congressional Oversight Panel, “September Oversight Report, ’ Figure 1, See also the testimony of Ron Bloom before the Congressional Oversight Panel, 
"Regarding the Treasury's Automotive industry Financing Program, July 27,2009. The $8 billion excludes the approximately $2 billion in assets in the Chrysler 
"internal VEBA," which were also transferred to the UAW VEBA. 

17. Ford, beset by similar financial struggles, funded its turnaround through the issuance of secured debt as well, pledging as collateral, among other items, the 
famous blue "Ford" oval nameplate. 

18. 11 USC, §1123(a)(4) requires that a bankruptcy plan of reorganization "provide the same treatment for each claim or interest of a particular class, unless the 
holder of a particular claim or interest agrees to a less favorable treatment of such particular claim or interest." 
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TABLE 1 



UAW and Junior Creditors Debt Collection in Bankruptcy 


GENERAL MOTORS | 

1 CHRYSLER 1 

Unsecured 

Creditors UAW VESA 

Second Lien Unsecured 

Creditors Trade Creditors UAW VEBA 

Debts Owed •, c . ..... 

in 2009 $299 billion $20.56 billion 

$2 billion $5 billion $8 billion 

Debt 

Collection 

Proportional 

to Unsecured Actual 

Creditors Collection 

£4ortI'o^l ^ 

Collected in 10 percent of . 6.9 percent of 17.5 percent of 

Bankruptcy new GM new GM new 6M 

(sold $3.4 
billion worth 
of shares Nov. 
2010, still holds 
160.2 million 
shares worth 
$3.7 billion at 
current prices) 


Warrants to Warrants to Note payable 

buy 7 5 percent buy 5.2 percent for $2.5 billion 

of new GM for of new GM for (repaid by GM 

t: C/share $10/share for $2.8 billion 

in Oct. 2010) 

&5T 

H | 


■s 


Present 

Value $8.1 billion $5.6 billion $17.8 billion 

(2012) 


Present 

$12.2 billion 

Treatment 

$9.2 billion 


Sources: Heritage Foundation calculations. See footnotes and methodology for data sources and details of calculations. 
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CHART2 

Average Hourly Labor Costs Among U.S. Automakers in 2011 



Ford General Toyota Chrysler Honda Nissan Hyundai Volkswagen 

Motors 


Source: Center for Automotive Research, "2011 Detroit 3-UAW Labor Contract Negotiations," November 29, 2011, http:/%ww.cargroup.org/?module=Publications& 
event=View&publD=36 (accessed May 29,2012). 
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bankruptcy. For their $29.9 billion 
in claims, General Motor’s unse¬ 
cured creditors received 10 percent 
of the stock of New GM, and war¬ 
rants to purchase 15 percent more at 
preferred prices. 19 When they were 
distributed those shares and war¬ 
rants were worth, in present value, 
$8.1 billion. 20 

Had the Administration treated 
the UAW VEBA as it did other unse¬ 
cured cred itors, the VEBA would 
have recovered the same proportion 


of its debts. General Motors’ $20.6 
billion obligation to the UAW would 
have been exchanged for 6.9 percent 
of the stock of New GM, and war¬ 
rants to purchase 10.3 percent more 
at preferred prices. Those stocks and 
warrants would have been worth, in 
present value terms, $5.6 billion. 21 

Instead, the United Auto Workers 
collected far more of its debts than 
the other unsecured creditors did. 
The VEBA received 17.5 percent 
ownership of New GM, $6.5 billion of 


perpetual preferred stock paying a 9 
percent dividend, and a note payable 
for $2.5 billion (repaid early for $2.8 
billion). 22 The UAW sold a portion of 
its stake in New GM for $3.4 billion 
in late 2010. 23 The UAW VEBA still 
owns about 10 percent of New GM. 
Its remaining stake is worth $3.7 
billion at current market prices. In 
present value terms, the UAW VEBA 
recovered a total of $17.8 bil lion. 24 

If the UAW VEBA had been 
treated like GM’s other unsecured 


'9 “Motors liquidation Company GUC {General Unsecured Creditors} Trust Quarterly GUC Trust Reports as of December 31,2011." The series A ■/.arrays were 
imcndvd to purchase 75 percent of GM at $10 a share, the series B warrants were intended to purchase 75 percent of GM at $18 33 a sha-c 


20. Heritage Foundation calculations from the "Quarterly GUC Trust Reports as of December 31,2011." See the appendix for the methodology. 

21. See the appendix for the methodology. 

22. U.S, Securities and Exchange Commission, "General Motors Corporation," Form 8-K, May 28,2009, http://www.sec.gov/Archives/edgar/ 
data/40730/000119312509119940/d8k.htm (accessed May 31, 2012). The VEBA also received warrants to purchase additional shares of GM if the market 
capitalization of the company exceeds $75 billion before December 15,2031. That is roughiy twice GM's current market capitalization. GM has the option of 
repurchasing the perpetual preferred stock for $6.5 billion after December 31, 2014. 


23. Joann Muller, "UAW Cashes In on GM IPO; Pledges to Help GM Stay Viable," Forbes, November 18,2011, http://www.forbes.com/sites/ 
ioannmuller/2010/11/18/uaw-cashes-in-on-gm-ipo-pledges-to-help-gm-stay-viabie/ (accessed May 31,2012). 

24. See the appended methodology for details of this calculation. 
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creditors, the bailout would have 
cost taxpayers $12.2 billion less. The 
union received highly preferential 
treatment. 

The same thing happened at 
Chrysler. Chrysler’s first-lien 
secured creditors collected $2 billion 
on their $6.9 bill ion in debt—just 29 
cents on the dollar. Chrysler’s sec¬ 
ond-lien secured creditors received 
nothing in bankruptcy for their $2 
bill ion in debt. 25 They were complete¬ 
ly wiped out. Chrysler’s unsecured 
trade creditors also recovered none 
of the $5 billion they were owed. 

Legally, the UAW’s claims had 
lower priority than those of all 
secured creditors. The union should 
have recovered nothing on its claims 
until secured creditors—both first- 
lien and second-lien—were paid in 
full. Since the first-lien creditors 
were only partially paid and the 
second-lien creditors were wiped 
out, the UAW would have normally, 
along with the other unsecured 
creditors, recovered nothing. The 
Administration decided nonetheless 
to give the UAW trust a 55 percent 
ownership stake in New Chrysler 
(subsequently diluted to 41.5 per¬ 
cent), currently worth $3.46 billion, 
and a note payable for $4.6 billion 
earning 9 percent interest. 26 The 
UAW trust recovered most of the 
value of its claims. 

If those assets had gone to the 
Treasury, the bailout would have 


cost taxpayers—in present value 
terms—$9.2 billion less. 27 Instead, 
the Administration gave those assets 
to the UAW, despite bankruptcy law 
assigning their debts lower priority. 

Limited Concessions 
by Union Members 

Section 1113 of the Bankruptcy 
Code gives bankruptcy courts 
explicit authority to force the rewrit¬ 
ing of collectively bargained union 
contracts—like other contracts—in 
order to help the company become 
viable again. Just as bankruptcy 
courts reduce unsupportable debts 
in order to rehabilitate a company, 
they also reduce unsupportable 
union compensation and practices to 
competitive rates so that the compa¬ 
ny will be viable post-bankruptcy. In 
April 2012, for instance, the recently 
bankrupt American A irl ines broke 
its union contracts after months of 
wrangling between management, 
and after the unions failed to pro¬ 
duce a revised agreement. In other 
cases, the mere threat by a bankrupt 
company of breaking the union con¬ 
tract is sufficient to extract wage and 
benefit concessions from recalcitrant 
unions, as happened when Delta and 
United Airlines filed bankruptcy. 

With GM, the UAW made some 
concessions during the 2009 bank¬ 
ruptcy. The union allowed GM to 
expand the use of entry-level "Tier 
2” workers making half as much as 


regular workers. 28 This was a signifi¬ 
cant concession—by current employ¬ 
ees on behalf of future employees. 

The UAW also accepted limited 
concessions for existing “Tier 1” 
members. The union agreed to sus¬ 
pend their cost-of-living adjustments 
and performance bonuses. The union 
also agreed to reduce paid time off 
and place restrictions on overtime. 
The union further agreed to elimi¬ 
nate the JOBS bank that paid laid-off 
employees nearly full wages for not 
working. 20 

These changes reduced the auto¬ 
makers’ costs, but they left most of 
the existing members’ compensa¬ 
tion structure. As a result, GM’s 
post-bankruptcy compensation of 
$56 an hour averaged across regu¬ 
lar Tier 1 and entry-level Tier 2 
employees is still higher than all the 
transplants. 30 The Tier 1 workers’ 
labor will still cost $64 an hour at 
the end of the current contract. 81 As 
the UAW explained it to its mem¬ 
bers, “For our active members these 
tentative changes mean no loss in 
your base hourly pay, no reduction in 
your healthcare, and no reduction in 
pensions.” 32 

Even President Obama’s “car czar” 
Steven Rattner has admitted that the 
UAW should have made larger con¬ 
cessions on wages and that doing so 
would have substantially reduced the 
cost of the bailouts. Rattner stated: 
“We asked all the stakeholders to 


25. Congressional Oversight Panel, "September Oversight Report," Figure 1. 

26. UAW Retiree Settlement Agreement between New Carco Acquisition, LLC, and International Union, United Automobile, Aerospace and Agricultural 
Implement Workers of America, April 2009. 

27. This does not necessarily mean that the union profited from the bailout. See the methodology for an explanation of these calculations. 

28. UAW General Motors, "Modifications to 2007 Agreement and Addendum to VEBA Agreement,” May 2009, at http://www.uawlocal1853.org/wp-content/ 
uploads/uawgm....may2009.pdf (accessed May 31,2012), and Center for Automotive Research (CAR), “2011 Detroit 3-UAW Labor Contract Negotiations," 
November 29, 2011, http://www.cargroup.org/?moduie=Pubiications&event=View&publD=36 (accessed May 31, 2012). 

29. UAW General Motors, "Modifications to 2007 Agreement and Addendum to VEBA Agreement." 

30. Center for Automotive Research, “2011 Detroit 3-UAW Labor Contract Negotiations." 

31. Ibid. 

32. Ibid. 
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make very significant sacrifices. We 
should have asked the UAW to do a 
bit more. We did not ask any UAW 
member to take a cut in their pay” 33 

Lost Savings. In a normal bank¬ 
ruptcy, the pay and benefits of exist¬ 
ing un ion members likely would have 
been reduced, probably to prevailing 
labor market rates. Only the tax¬ 
payer bailout allowed the UAW to 
avoid this. Moreover, one reason why 
the Senate rejected a bailout of the 
automakers in December 2008 was 
the UAW’s refusal to reduce their 
compensation to market rates. 3 * But 
once the decision was made to divert 
already appropriated TARP funds 
to the task—a use that Treasury 
Secretary Henry Paulson initially 
deemed to be beyond the scope 
of the legitimate use of the TARP 
funds—neither the Bush nor Obama 
Administrations pressed this point. 

If the bankruptcy had lowered 
GM’s average labor costs down to 
market rates, its costs would have 
fallen by $800 million a year. Such 
concessions would have reduced 
operating costs and the size of the 
government’s infusion of funds into 
the companies. They would have 
also raised profitability and thus the 
value of the government’s stake in 


GM. These concessions would have 
saved taxpayers—in present value 
ter ms—approximately $4.1 bi llion. 35 

Unionized Delphi Retirees 
Treated Differently. UAW mem¬ 
bers also received preferences at 
Delphi, the auto parts manufacturer 
and former GM subsidiary. When 
GM spun off Delphi, the automaker 
agreed to supplement Delphi’s UAW 
members’ pensions if the company 
went bankrupt. Delphi did go under, 
and in 2009 filed to have the Pension 
Benefit Guarantee Corporation 
(PBGC) take over its pension plan. 

When the PBGC takes over pen¬ 
sion benefits it guarantees them, but 
only to a limit. When Delphi filed 
for bankruptcy the maximum pen¬ 
sion benefits were $54,000 a year 
for retirees aged 65 and above, with 
lower benefits for early retirees. 36 
About half of Delphi’s union and non¬ 
union workers faced reductions in 
their pension benefits. 57 

New GM no longer had an obli¬ 
gation to supplement the Delphi 
pensions. The bankruptcy filing 
eliminated its contractual obligation 
to do so. However, New GM’s man¬ 
agement—wh ile being overseen by 
the Obama Administration—none¬ 
theless agreed to spend $1 billion 


to supplement the pensions of 
Delphi’s UAW retirees. The non¬ 
union employees were not so fortu¬ 
nate—GM did not supplement their 
pensions. 38 

The TARP Inspector General 
is now investigating whether the 
Administration pressured GM to give 
the UAW special treatment. However, 
former Administration officials— 
including “car czar” Ron Bloom, 
Rattner’s successor—have refused 
to cooperate with the investigation 
or answer questions. The Inspector 
General “believes the Auto Task 
Force played a role in the pension 
decision,” but lacks the legal author¬ 
ity to force it to testify. 39 

Had New GM treated Delphi’s 
UAW and non-union employees 
equally, the Treasury could have paid 
$1 billion less for the bailout. Instead, 
some workers became more equal 
than others. 

UAW Favored 
Over Other Unions 

The Obama Administration also 
favored the UAW over other unions 
during the bankruptcy proceedings. 
At Del phi some retirees belonged to 
the International Union of Electrical 
Workers (I UE) and to the United 


33. Alex Nishimoto, "Rattner Says UAW Wages Should Have Been Cut During Bailouts," Motortrend, December 16,2011, http://wot.motortrend.com/rattner-says- 
uaw-wages-should-have-been-cut-during-bai!outs-147425.html#ixzz1saq52d2e (accessed May 31,2012). 

34. These concessions reportedly were demanded primarily by southern Senators, such as Bob Corker (R-TN), as those states are home to numerous transplant 
factories, and they objected to bailing out Detroit's overpaid workers on the backs of their home-state constituents. See Josiah Ryan, “UAW Must Make 
Concessions in Exchange for Auto Bailout, Republican Says,” CNSnews.com, December 12,2008, http://cnsnews.com/news/article/uaw-must-make- 
concessions-exchange-auto-baiiout-repubiican-says (accessed May 31,2012). 

35. This is an approximation. I nvestors would probably view GM more favorably if the UAW made deeper concessions than it did, raising its price-earnings ratio 
above its historical rates. 

36. U.S. Government Accountability Office, "Delphi Pension Plans: GM Agreements with Unions Give Rise to Unique Differences in Participant Benefits," Report to 
Congressional Requesters, GAO-12-168, December 2011, Table 2, http://wvAv.gao.gov/assets/590/587045.pdf (accessed May 31, 2012). 

37. Ibid, Table 3. 

38. Ibid. 

39. Letter from Christy Romero, Special Inspector General for TARP, to Representatives Darrell Issa, Michael Turner, and Elijah Cummings, Committee on 
Oversight and Government Reform, U.S. House of Representatives, May 9, 2012, http://turner.house.gov/UploadedFiles/5-9-12_.TO_MRT - SIGTARP_Letter_.. 
RE....Former_Task....Force_.Employees....Refusing._to„Testify.pdf (accessed May 31,2012). 
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CHARTS 


UAW Subsidies and Other Federal Expenditures 


Extended Unemployment Insurance Benefits 
Indiana FY 2011-2012 Budget 
UAW Subsidies 
Department of State 
Missouri FY 2011-2012 Budget 
International Assistance Programs (Foreign Aid) 

National Aeronautics and Space Administration 
Legislative Branch, Judicial Branch, and Executive Office of the President 
Employment and Training Administration 
Environmental Protection Agency 

Note: Agency budgets are for FY 2011. The cost of extended unemployment insurance benefits is for March 1-December 31,2012. 

Sources: U.S. Office of Management and Budget, Budget of the United States Government, Fiscal Year 2011: Historical Tables (Washington, DC: U.S. Government 
Printing Office, 2010), Table 4.1: "Outlays by Agency, 1962-2017,” figures are for 2011, http^www.whitehouse.gov/omb/budget/Historicals (accessed June 6, 2012), 
U.S. Department of Labor, "FY 2013 Congressional Budget Justification: Employment and Training Administration," httpvJVrww.dol.gov/dol/budgel/2013/PDF/CBJ- 
2013-Vl-Q3.pdf (accessed May 30,2012); Congressional Budget Office cost estimate for H.R. 3630, February 16,2012, hUp^www.cbo.gov/publi cat ion/43009 
(accessed May 30,2012); and Indiana and Missouri state budget reports as explained in footnote 47. 
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Steelworkers (USW). GM did not 
supplement their pensions either— 
only the UAW’s members received 
the pension boost. 40 

GM employees who belonged to 
other unions received particularly 
harsh treatment. Approximately 
2,500 employees at GM’s Moraine. 
Ohio, assembly plant belonged to 
the 1UE. They were among GM’s 
most productive workers. When GM 
negotiated its 2007 contract with the 
UAW, it agreed to transfer work from 
Moraine to UAW facilities. The bank¬ 
ruptcy deal that the Ad min istration 
oversaw barred these laid-offl UE 
members from transferring to any 
of the UAW facilities. While GM has 


rehired many laid-off UAW members, 
IUE employees have remained on the 
sidelines. 41 

Bailout Losses Entirely 
Due to UAW Subsidies 

Adding all of this together—the 
disproportionate recovery of debts 
for the UAW trust funds, allowing 
the UAW to retain above-market 
pay, and subsidizing Delphi’s union¬ 
ized pensions—we estimate that 
the Administration redistributed 
$26.5 billion more to the UAW than 
it would have received had it been 
treated as it usually would in bank¬ 
ruptcy proceedings. 42 Taxpayers lost 
between $20 billion and $23 billion 


on the auto programs. 43 Thus, the 
entire loss to the taxpayers from the 
auto bailout comes from the funds 
diverted to the UAW. 

Had the government treated the 
UAW in the manner required by 
bankruptcy law, the taxpayers would 
have been able to recoup their entire 
investment in the company. The 
program would have amounted to 
subsidized loans instead of a direct 
bailout. The Administration could 
have kept the automakers running 
without losing a dime. 

Accomplishing this would have 
been straightforward. At Chrysler, 
the Treasury—not the UAW—could 
have received the $4.6 billion note 


40. U.S. Government Accountability Office, "Delphi Pension Plans: GM Agreements with Unions Give Rise to Unique Differences in Participant Benefits.” 

41. Sharon Teriep, "UAW Freezes Rival Out of Rebound," The Wall Street Journal, April 29,2012, http://on1ine.wsj.eom/arlicle/S B10001424052702304177104577 
307184099140656.html (accessed June 5,2012). 

42. These figures are in present value terms. 

43. These figures only include losses from taxpayer dollars spent by the government. They may underestimate the full impact of the bailout, as they exclude 
indirect taxpayer losses, such as the preferential tax treatment provided for Net Operating Losses and the "Cash for Clunkers" program. 
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and ownership of 41.5 percent of 
the company. 4 * At General Motors, 
the bankruptcy process could have 
operated normally, reducing GM’s 
compensation to market levels and 
raising the value of the government’s 
shares. The Treasury could have 
also received the $2.5 billion note, 
the $6.5 billion in preferred stock, 
and the excess shares of GM given 
to the union. The Administration 
could have directed the firm not to 
treat Delphi’s HAW members bet¬ 
ter than non-union retirees and 
put less money into GM. Had the 
Administration done so American 
taxpayers would not have lost $23 
billion. 

Preferential treatment for the 
UAW was not necessary to keep GM 
or Chrysler in business. The UAW 
did not plan on organizing a strike in 
2009. Even if it had, General Motors 
and Chrysler would have had no 
difficulty filling entry-level posi¬ 
tions even though they paid less than 
transplant automakers. 45 The auto 
bailout was actually a UAW bailout. 

The Staggering Size 
of the Bailout 

President Obama handed the 
United Auto Workers $26.5 bil¬ 
lion-more than the IJ.S. spent on 


all foreign aid programs in 2011 
($20.6 billion). The union collect¬ 
ed 50 percent more than NASA’s 
$17.6 billion budget for 2011 * more 
than Missouri’s state budget ($23.2 
billion), and almost as much as 
Indiana’s state budget ($26.7 bil¬ 
lion). 47 The UAW subsidies cost 
twice as much as Congress spent last 
year on the Executive Office of the 
President, the legislative branch, and 
the judicial branch combined ($12.3 
billion); 48 more than the Department 
of Labor spent on job training pro¬ 
grams ($11.0 billion); 49 and almost as 
much as the cost of keeping feder¬ 
ally funded extended unemployment 
insurance benefits in place in 2012 
($30.1 billion). 50 

Consequences for UAW 
Members. This spending greatly 
benefited the UAW and its mem¬ 
bers. Without the Administration’s 
favoritism, the union VEBAs would 
face a severe funding shortfall. This 
would force the union to increase 
the retirement age. UAW members 
would have had to wait until their 
60s to collect retiree health benefits. 
The UAW would also have had to sig¬ 
nificantly reduce benefits for retirees 
enrolled in Medicare. The retiree 
health benefits would have become a 
modest supplement to Medicare. 


Similarly, a smaller bailout would 
have required incumbent UAW 
members, not just new employees, to 
accept pay and benefit cuts. Average 
labor costs would have fal len to the 
same levels as the foreign trans¬ 
plants, approximately $47 an hour. 
While this is still substantially 
higher compensation than the aver¬ 
age manufacturing worker ($32.90 
an hour) it would still reduce UAW 
members’ standard of living. 51 Such 
cuts would be painful but typical for 
firms reorganizing in bankruptcy. 
Moreover, while the UAW's mem¬ 
bers were spared much of the pain 
of bankruptcy, other workers were 
not so lucky—most notably those 
belonging to other unions and those 
enrolled in the Indiana State Police 
Pension Trust and the Indiana State 
Teachers’ Retirement Fund, which 
held Chrysler’s secured bonds that 
lost value through the politicized 
bankruptcy process. 

Consequences for Taxpayers. 
These benefits for UAW members 
do not justify a $26 billion taxpayer 
handout. No one should, of course, 
begrudge well-paid workers their 
success. When it is earned, high com¬ 
pensation is good. If UAW members 
can earn $70 an hour through their 
productivity they are entitled to 


44. The Treasury actually received 6 percent of New Chrysler, which was subsequently sold to Rat for $500 million. Had the Treasury received the UAW's share, 
the government's stake in the company would have been 47.5 percent. 

45. The average cost to the Detroit automakers of entry-level workers is $33.70 an hour. Center for Automotive Research, "2011 Detroit 3-UAW Labor Contract 
Negotiations." 

46. U.S. Office of Management and Budget, Budget of the United States Government, Fiscal Year 2011: Historical Tables (Washington, DC: U.S. Government Printing 
Office, 2010), Table 4.1: "Outlays by Agency, 1962-2017," figures are for 2011, http://www.whitehouse.gov/omb/budget/Historicals (accessed June 6, 2012). 

47. Indiana State Budget Agency, "State of Indiana List of Appropriations," 2011, p. B-2, http:/''www.in.gov/sba/files/ap..2011...all.pdf (accessed May 31, 

2012), and Missouri Office of Administration, Division of Budget and Planning, “FY 2013 Budget Summary" January 17, 2012, p. 2, http://oa.mo.gov/bp/ 
pdffiles/2013presspacket.pdf (accessed May 31,2012). 

48. U.S. Office of Management and Budget, Budget of the United States Government, Fiscal Year 2011: Historical Tables. 

49. U.S. Department of Labor, "FY 2013 Congressional Budget Justification: Employment and Training Administration," p. 23, http://www.dol.gov/doi/ 
budget/2013/PDF/CBJ-2013-V1-03.pdf (accessed May 31,2012). Figures are for FY 2011. 

50. Congressional Budget Office cost estimate for H.R. 3630, "H.R. 3630, Middle Class Tax Relief and Jobs Creation Act of 2012," February 16, 2012, bttp://www. 
cbo.gov/publication/43009 (accessed May 31,2012). H.R. 3630 extended benefits from the beginning of March to the end of December 2012. 

51. Department of Labor, Bureau of Labor Statistics, "Employer Costs for Employee Compensation," Table 6,2011. 
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the fruits of their labor. Those who 
succeed because of their own efforts 
have earned their h igh pay. 

However, highly compensated 
workers should not be entitled to 
automatically continue to receive 
high pay. They must continue to earn 
it through their productivity. If their 
compensation contributes to their 
companies’ bankruptcy they should 
not be allowed to maintain their 1 iv- 
ing standards by taxing their fellow 
citizens. 

UAW members at General Motors 
and Chrysler are among the most 
highly paid workers in America. They 
received more than $70 an hour in 
wages and benefits before the bank¬ 
ruptcy, and between $52 and $56 an 
hour now. The average American 
worker—whose taxes paid for the 
bailout—earns $30.15 an hour in 
wages and benefits. 52 Few Americans 


52. ibid., Table 1. 


have the ability to retire before they 
can collect Social Security. Fewer 
still receive retirement health cover¬ 
age in addition to Medicare. 

Conclusion 

The Obama Administration 
defends the cost of the auto bailout 
on economic grounds. The President 
argues that providing the money was 
necessary to prevent an economic 
catastrophe. But even if government 
intervention for the limited purpose 
of providi ng post-bankruptcy financ¬ 
ing was deemed necessary due to the 
illiquidity of credit markets at the 
time, there was still no rationale for 
diverting tens of billions of taxpayer 
dollars (includingtaxes paid by the 
employees of the UAW’s lower-paid 
competitors) to the UAW. The prefer¬ 
ences given to the UAW account for 
the entire net cost of the bailout. The 


bailout would have cost $26.5 billion 
less had the UAW been treated like 
GM’s and Chrysler’s other creditors. 
Instead, the Administration violated 
basic principles of bankruptcy law 
and transferred that money to the 
UAW—at taxpayer expense. 

—James Sherk is Senior Policy 
Analyst in Labor Economics in the 
Center for Data Analysis at The 
Heritage Foundation. Todd Zywicki 
is a law professor at George Mason 
University School of Law and a Senior 
Scholar at the Mercatus Center 
at George Mason University. The 
authors are grateful to Kurt Rolthoff, 
Assistant Professor erf Economics and 
Finance atSeton Hall University, for 
his assistance with the calculations in 
this report 
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Appendix 

Methodology 

This Backgrounder estimates the 
costs to taxpayers of the more favor¬ 
able treatment given to the United 
Auto Workers (HAW) compared 
to similarly situated creditors in 
the auto bailout. We compared the 
amount that the UAW received to the 
amount it would have received given 
equal treatment, expressed in pres¬ 
ent values. 

Throughout this Backgrounder, 
the current share price of GM stock 
was taken as its opening price on 
May 1,2012, of $23.04. A $1 decrease/ 
increase in GM’s share price will 
increase/decrease taxpayer losses by 
approximately $500 million and will 
decrease/increase the UAW’s recov¬ 
ery by approximately $160 million. 

Chrysler VEB A 

Chrysler’s secured first-lien credi¬ 
tors collected only $0.29 per dollar 
of debt that they were owed, and 
Chrysler’s secured second-lien credi¬ 
tors and unsecured trade creditors 
collected nothing. Since the VERA'S 
$8 billion in debt was unsecured, 
the union would normally have also 
collected nothing. Consequently, 
the cost of the bailout was assessed 
as the cost of the assets which the 
union VEBA received, and which 
could have gone to the Treasury 
Department instead. 

We assume for purposes of analy¬ 
sis that the payout to senior creditors 
of Chrysler is invariant regardless of 
whether the subsequent return went 
to the government or the UAW. So, 
we assume that the payout from the 
Chrysler note and equity is the same 
under either scenario, but simply 


that it went to the government 
instead of the UAW. 

The stock of new Chrysler is not 
currently publicly traded. The UAW’s 
stake in Chrysler (41.5 percent) 
was valued using the $8.33 billion 
market capitalization implied by 
the Treasury’s sale of its 6 percent 
ownership of Chrysler to Fiat for 
$500 million. That values the union’s 
shares at $3.46 billion. 

The $4.6 billion note was valued 
by bringing past payments into the 
present using the interest rate of 
a treasury bill of that maturity to 
reflect the Treasury’s cost of borrow¬ 
ing. For example, the $315 million 
interest payment made on July 15, 
2010, was brought forward using the 
interest rate of a two-year treasury 
bill issued on July 15,2010, of 0.61 
percent. 

We discounted future payments 
using a higher interest rate to reflect 
the risk that they may not be paid. 
Throughout negotiations with the 
automakers, the UAW assumed a 
9 percent discount rate on future 
obligations. To maintain compara¬ 
bility with the UAW’s estimates, and 
to avoid differences resulting from 
separate choices of discount rates, 
we discounted future payments 
throughout this Backgrounder at 9 
percent. Arguments can be made 
for a lower discount rate. Choosing a 
lower rate would increase the pres¬ 
ent value of the assets—and thus the 
subsidy—given to the UAW. 

The total value of the UAW’s 
recovery is the sum of the value of 
the union’s shares and the pres¬ 
ent value of the past and future 


payments on the note payable—$9.2 
billion. 

Note that the UAW did not nec¬ 
essarily profit on the bailout at 
Chrysler. The $8 billion reflects the 
discounted present value of pay¬ 
ments in April 2009 that GM was 
obligated to make to VEBA. The 
$9.2 billion figure is expressed as a 
present value in 2012; and we used a 
different discount rate to bri ng past 
payments forward than the $8 billion 
used to bring future payments into 
the present. As a result the calcula¬ 
tions treat payments owed or made 
between 2009 and 2012 differently, 
and the figures are not directly 
comparable. 

General Motors VEBA 

General Motors’ unsecured 
creditors were owed $29.9 billion and 
received 10 percent of New GM, war¬ 
rants to purchase 7.5 percent of New 
GM at $10 a share (series A warrants), 
and warrants to purchase another 
7.5 percent at $18.33 a share (series B 
warrants). 

Data on the distribution of stocks 
and warrants to unsecured credi¬ 
tors were taken from the General 
Unsecured Creditors Trust. 53 The 
va lue of the stocks and warrants 
already distributed was assessed at 
the opening price of GM stock on 
the days they were distributed. The 
remaining undistributed 29.5 mil¬ 
lion shares and 53.7 million warrants 
for GM stock were valued at GM’s 
current share price. Past payments 
were also brought into the future 
using the interest rate on Treasury 
securities to calculate the present 


53. "Motors Liquidation Company GUC {.General Unsecured Creditors] Trust: Quarterly GUC Trust Reports as of December 31,2011," January 30, 2012, https:// 
www.micguctrust.com/Download- KeyDocument.aspx?Document=44 (accessed June 5,2012). 


]2 









191 


BACKGROUNDER j NO. 2700 
JUNE 13,2012 


value. The total present value of the 
shares and warrants distributed to 
unsecured creditors is $8.1 billion. 

At the time of the bankruptcy GM 
owed the UAW VESA $20.56 bil - 
lion in unsecured payments. If these 
obligations received equal treatment 
with the other unsecured credi¬ 
tors the union would have received 
$20.65 bill ion 4- $29.9 billion = 68.7 
percent of the equities given to the 
bondholders. This recovery would 
amount to 6.9 percent of New GM 
(.103 million shares), series A war¬ 
rants for 5.16 percent of the company 
(93.7 million warrants), and series 
& warrants to purchase another 
5.16 percent (93.7 million warrants). 
Valued at GM’s opening stock price 
on the days the shares and warrants 
were distributed to the unsecured 
creditors, these equities would be 
worth $5.6 bil) ion. 

An alternative assumption is 
that the UAW received these shares 
before the initial public offering 
(IPO). In that case, had the UAW 
VEBA used the same investment 
strategy that it followed with its 
actual holdings of selling 100 million 
shares at the IPO and retaining the 
rest of the shares and warrants in its 
portfolio, the UAW VESA's recovery 
would have been $5.1 billion. The 
UAW received 260 million common 
sharesofNewGM, $6.5billion in 
perpetual preferred stock paying a 9 
percent dividend, and a note pay¬ 
able for $2.5 billion that was repaid 
in October 2010 for $2.8 billion. The 
UAW sold 100 million of these shares 
at the IPO for $34 a share, raising 
$3.4billion, and retains 160,150,000 
shares in its portfolio. The value of 
the note payable, the already paid 
dividend payments, and the shares 
sold in the IPO were expressed in 
present values using the appropri¬ 
ate short-term treasury bill rates 
on those dates. The value of the 


unsold shares of GM was calculated 
using the opening price of GM stock 
on May 1,2012, of $23.04 a share— 
$3,690 billion. Future dividend 
payments and the repurchase of the 
$6.5 billion in preferred stock on 
December 31,2014, were discounted 
using the 9 percent discount rate. 
The total present value of the UAW’s 
receipts was $17.8 billion. 

The difference between the value 
of the UAW’s actual collection and 
the value of a proportional collec¬ 
tion is the cost to the Treasury of the 
UAW preferences—$12.2 bill ion. 

Delphi Retirees 

The decision to supplement 
Delphi’s unionized retiree’s pensions 
cost GM an estimated $1 billion as of 
December 2010. It was assumed that 
had GM not done so the Treasury 
would have reduced its investment 
in GM by $1 billion (as of December 
2010) with no loss in business perfor¬ 
mance. The $1 billion was expressed 
in present value using the appropri¬ 
ate treasury bill rate. 

Labor Costs 

Average hourly labor costs for 
UAW members remain above the 
rates paid by transplant automakers. 
We assumed that, without special 
preferences for the UAW, the GM 
bankruptcy would have reduced 
hourly labor costs to the m idpoint of 
the transplants—$47 an hour. This 
$9 an hour reduction in GM’s labor 
costs, multiplied by 48,000 hourly 
employees working 35.5 hours a 
week for 52 weeks a year, would have 
reduced GM’s labor costs by approxi¬ 
mately $800 million a year. These 
costs are approximations. GM plans 
to increase its workforce, which 
would increase the value of these 
concessions. 

The value of these concessions 
to the Treasury Department was 


assessed by assuming this $800 mil¬ 
lion a year was retained entirely as 
profits and that investors assigned 
the same price-earnings (P/E) 
ratio to GM as they did historically. 
These estimates should be taken as 
an approximation. It is likely that: 
management would have invested a 
portion of these savings elsewhere. 

It is also likely that with lower labor 
costs and greater investments inves¬ 
tors would value the company more 
highly than they currently do. This 
would raise GM ’s P/E ratio. However, 
reliably quantifying how much GM’s 
P/E ratio would hypothetically rise is 
not possible. We used GM’s historical 
P/E ratio and counted all savings as 
profits to avoid such speculation. 

At the P/E ratio at which GM’s 
shares sold in the IPO—approxi¬ 
mately 12—an extra $800 million in 
earnings would have increased GM’s 
market capitalization by $9.6 billion, 
and the value of the 28 percent of the 
company the Treasury Department 
sold, by $2.7 billion. As of May 1,201.2, 
GM traded at a P/E ratio of approxi¬ 
mately 6.7. Increasing earnings by 
$800 million a year would raise GM’s 
market capitalization by $5.4 bil¬ 
lion, and the Treasury Department's 
remaining 26.5 percent (folly dilut¬ 
ed) stake, by $1.4 billion. Forgone 
past payments were brought into 
the present using the appropriate 
short-term treasury bill rate. In pres¬ 
ent value terms, maintaining UAW 
compensation above market rates 
thus cost taxpayers an estimated $4.1 
billion. 

General Motors owes about $20 
billion in unfunded UAW pension 
obligations, one of the major factors 
depressing its share price. Bankrupt 
companies often discharge these 
obligations to the Pension Benefit 
Guarantee Corporation (PBGC). 

The PBGC guarantees pension 
benefits up to a maximum amount. 


is 
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Discharging the pension obligations 
would have reduced pension benefits 
for many UAW retirees while rais¬ 
ing costs for the government and 
increasing the value of GM stock. 
The Administration directed GM 
not to discharge its pension obliga¬ 
tions. We assume that if minimiz¬ 
ing taxpayer losses had been an 
Ad ministration priority it would 
have similarly directed General 
Motors not to transfer its pension 
obligations to the PBGC. This rep¬ 
resents a departure from normal 


bankruptcy practice, which focuses 
on returning the company to viabil¬ 
ity, not minimizing taxpayer losses. 
Had GM discharged its pension 
obligations, the Treasury would have 
recovered a substantial portion—but 
not all—of the PBGC losses th rough 
the resulting appreciations of the 
government’s shares in the company. 

Discounting Values 

Because these events occurred 
over different periods of time, the 
present time of each transaction 


is discounted to the present time 
period, providing an accurate esti¬ 
mation of the current value of the 
preferential treatment. Transactions 
occurring in the past used the (then 
current) treasury bill rate, for the 
appropriate length of time, to calcu¬ 
late the present value of this trans¬ 
action. Following the assumptions 
made by the ITAW, events occurring 
in the future use a 9 percent discount 
rate. 
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Statement for the Record 

By 

The Hon. Paul Ryan 
(First District of Wisconsin) 

Mr. Chairman, 

I applaud the House Oversight and Government Reform Subcommittee on TARP, 

Financial Services, and Bailouts of Public and Private Programs decision to hold a hearing 
to discuss ‘The Administration’s Auto Bailouts and the Delphi Pension Decisions: Who 
Pick the Winners and Losers?’ Congress has requested that the Special Inspector General 
for the Troubled Asset Relief Program (SIGTARP) conduct an audit of the Department of 
the Treasury’s role in the decisions that greatly affected Delphi salaried employees’ pension 
plans, but their work has been stalled by a lack of cooperation from former members of 
President Obama’s Task Force on the Auto Industry. As those members now testify before 
this subcommittee, it is my hope that this hearing provides some insight and clarification to 
this issue. 

Given the impact of two Delphi plant closures on the First District of Wisconsin, I have 
continued to request further information into the handling of the Delphi salaried retiree 
pensions. During a Ways and Means Committee hearing on February 3, 2010,1 had the 
opportunity to raise this issue to U.S. Treasury Secretary Timothy Geithner. Specifically, I 
requested he provide a written explanation of any Federal role in the decision to terminate 
Delphi's pension plans, as well as his department's acquiescence to General Motors' 
emergence from bankruptcy without honoring its commitment to the Delphi salaried 
retirees. I also reiterated the effects of this decision on families in Wisconsin, and asked him 
to respond directly to three specific questions concerning his department's role in these 
decisions. I have yet to receive a response. 

Former workers and their families have suffered a great deal as a result of the Delphi plant 
closures, and the inconsistent treatment of pension benefit plans has added further 
uncertainty to their situation. I am pleased that the House Oversight and Government 
Reform Subcommittee on TARP, Financial Services, and Bailouts of Public and Private 
Programs continues to remain dedicated to providing American taxpayers, Delphi salaried 
retirees in particular, with the answers that they deserve. 
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Introduction 

In late 2008 and throughout much of 2009, the global economy was in recession and the world’s 
automotive industry was in crisis. In the United States, automotive sales plummeted to historically low 
levels, both automotive commercial and consumer credit availability contracted sharply, and critically, two 
major automotive manufacturers—General Motors and Chrysler—were on the brink of collapse. Across 
the globe, federal, state and provincial governments stepped in to provide aid to the Detroit-based 
automakers with operations in their countries. These loans and other financial assistance provided to 
General Motors and Chrysler by the U.S. and foreign governments averted certain economic catastrophe 
had the companies been allowed to fail. Now that sufficient time has passed since the U.S. policy 
intervention, it is possible to evaluate the magnitude of the economic disaster averted, and weigh the 
public and private benefits against the public cost of aid to General Motors and Chrysler. 

The View from 2008 and 2009 

Throughout the debate on whether the U.S. government should intervene to save the U.S. automotive 
industry, there was general agreement that the failure of General Motors and Chrysler would cause harm 
to the U.S. economy. The magnitude of the potential employment and economic impacts, the size of the 
government response, and the precedent that would be set by government action were the focus of 
intense debate. 

On November 4, 2008, CAR produced the first rigorous estimate of job loss and economic impact related 
to the 2008 automotive crisis in a research memorandum entitled, “The Impact on the U.S. Economy of a 
Major Contraction of the Detroit Three Automakers.” 1 As the decision on whether to proceed with 
structured bankruptcies of General Motors and Chrysler was being debated in the Spring of 2009, CAR 
produced a second research memorandum entitled, “The Impact on the U.S. Economy of Successful 
versus Unsuccessful Automaker Bankruptcies." 2 Several other industry analysts, economists, policy 
organizations, and government offices—including the White House—also weighed in on the issue of how 
big the economic impact would be if one or more of the Detroit Three automakers were to fail. 3 


1 McAlinden, Sean P , Kristin Dziczek and Debra Maranger Menk, CAR Research Memorandum: The Impact on the U.S. 
Economy of a Major Contraction of the Detroit Three Automakers, Center for Automotive Research, November 4, 2008. 

http://wwvv.carqroup.org/documents/Detroit Three Contraction impact.pdf 

r McAlinden, Sean P., Debra Maranger Menk, Adam Cooper, CAR Research Memorandum: The Impact on the U.S. Economy of 
Successful versus Unsuccessful Automaker Bankruptcies, Center for Automotive Research, May 26, 2009. 

http://www.cararoup.org/pdfs/impact.pdf 

3 A sampling of reports forecasting the economic impacts if one or more U.S. automakers were to fail includes: 

“The Economic Impact of the Detroit Three Automakers in Canada," The Centre for Spatial Economics, December 2008. 

Scott, Robert, 'When Giants Fall: Shutdown of one or more U.S. automakers could eliminate up to 3.3 million U.S. Jobs,” Economic 
Policy Institute, December 3, 2008. 

“Automaker Bankruptcy Would cost Taxpayers Four Times More Than Amount of Federal Bridge Loans,” Anderson Economic 
Group/BBK, December 8, 2008. 

Wial, Howard, “How a Metro Nation Would Feel the Loss of the Detroit Three Automakers,” The Brookings Institution, Metropolitan 
Policy Program, December 12, 2008. 

Werling, Jeffrey, “Potential Job Losses from Restructuring the U.S. Auto Industry," University of Maryland, Inforum Economic 
Summary, December 16, 2008. 

“Fact Sheet: Financing Assistance to Facilitate the Restructuring of Auto Manufacturers to Attain Financial Viability,” White House, 
Office of the Press Secretary, December 19, 2008. 

“U.S. Motor Vehicle Industry: Federal Financial Assistance and Restructuring,” Congressional Research Service, 7*5700, January 
30, 2009. 

“Bankruptcy or Bailout—Which Would Best Help the American Auto Industry?" IHS Global Insight, February 9, 2009. 
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In CAR's November 4, 2008 memorandum, economic impacts were estimated for two scenarios involving 
a short-term, severe (50- to 100-percent) contraction of Detroit Three capacity in the United States. The 
job loss estimates ranged from 2.5-3 million jobs in the first year, and 1.5-2.5 million in the second year, 
the estimates of personal income loss ranged from $125.1-150.7 biiiion in the first year, and $86.4-138.2 
billion in the second year, and the estimates of net impact to government, in terms of increased transfer 
payments, reduced social security receipts and reduced personal income taxes paid, ranged from $49.9- 
60.1 billion in the first year, and $33.7-54.3 billion in the second year. 4 

CAR’s May 26, 2009 memorandum produced estimates for two scenarios, as well: a quick, orderly 
Section 363 bankruptcy (which is what happened), and a drawn-out, disorderly bankruptcy proceeding 
leading to liquidation of the automakers. A summary of the 2009 and 2010 employment and economic 
impacts is presented in Table 1. 


Table 1: May 2009 Forecast of Economic Impact of Government Aid to U.S. Automotive Industry 



Best Case Estimates 

Worst Case Estimates 


2009 

2010 

2009 

2010 

Total Employment 

-63,200 

-179,400 

-1,344,000 

-446,700 

Personal Income (Lost) 

-$3.4 

-$9.9 

-$68.7 

-$26.4 

Increase in Transfer Payments 

$0.3 

$0.9 

$6.6 

$2.3 

Decline in Social Security Receipts 

-$0.5 

-$1.3 

-$9.5 

-$3.5 

Decline in Personal Income Taxes 

-$0.5 

-$1.6 

-$11.0 

-$4.2 

Net Impact to Government of 
Avoiding the Worst Case 

$25.8 billion in 2009 
$6.5 billion in 2010 


Note: All dollar amounts are in billions of current dollars 


The difference between the two scenarios presented in CAR's May 2009 memo represented the 
anticipated private and public benefits of avoiding the scenario of a bankruptcy liquidation of both General 
Motors and Chrysler. The “good bankruptcy" outcome was projected to have avoided a loss of 1.28 
million jobs in 2009, and 267,300 in 2010. Personal income losses were expected to be $65.3 billion less 
in 2009, and $16.5 billion less in 2010. It was estimated that avoiding the worst case scenario provided a 
net government impact—in terms of changes in transfer payments, social security receipts and personal 
income tax receipts—of $25.8 billion in 2009 and $6.5 billion in 2010, a total of $32.3 billion. 

The View from 2010 

Earlier this year, The White House produced a document entitled, “A Look Back at GM, Chrysler and the 
American Auto Industry,” 5 which assessed that automotive employment, production and sales had begun 
to stabilize. Now that data are available on more than a year of General Motors and Chrysler operating 
results, the forecasted economic impact of the government’s intervention in the auto industry can be 
compared against actual economic events. In so doing, a retrospective measurement of the value of the 
government's actions in support of the U.S. automotive industry can be constructed. 

The forecast model used to produce CAR’s 2008 and 2009 economic impact studies contained an 
underlying model of the U.S. economy. Specifically, the model used to produce the May 2009 estimates 
of the economic impact of “good” versus “bad" bankruptcies assumed that Gross Domestic Product 


4 McAlinden, Dziczek, Mertk, op.cit., pages 4-6. 

5 "A Look Back at GM, Chrysler and the American Auto Industry,” Executive Office of the President of the United States, April 21, 
2010 . 
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(GDP) would fall 3 percent in 2009, and grow at a rate of only 1 percent in 2010. In fact, the economic 
activity was higher in the period, with actual GDP falling 2.6 percent in 2009 and gaining at a rate of 2.5 
percent in the first nine months of 2010. 

Although motor vehicle sales were weak in the second half of 2009 and throughout 2010, market 
performance was still better than what was anticipated 5 . The weak sales were mainly attributed to the 
unexpectedly high levels of unemployment, and sluggish consumer confidence. If the government had not 
invested in the automotive industry, up to 80,000' automotive jobs would have been lost, and General 
Motors alone would have lost one million units of sales in 2009. 


Chart 1: Light Vehicle Sales Forecast 



Source: Federal Reserve Bank of Chicago. June 5, 2009 


Once Chrysler and GM emerged from their “orderly” bankruptcies, the growth of automotive sector 
employment has been strong, with 52,900 workers added since July 2009. Had GM and Chrysler not 
successfully emerged, those jobs would have been permanently lost. 


6 "Consensus Forecast 2009 and 2010", Federal Reserve Bank of Chicago, June 5, 2009. 

7 In 2009, “New GM" sold roughly 1.0 million vehicles between 7/10/09 and 12/31/09. Assuming the U.S. automotive labor 
productivity is 12.5 units per worker, it is equivalent of 80,000 automotive jobs. 
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Chart 2; Motor Vehicle and Parts Manufacturing Employment, July 2009-September 2010 


mMJ.S. «sNVil-IN-OH 



Source: BLS, U.S. DOL 


In terms of market share, the Detroit Three automakers’ shares had stopped plummeting by the end of 
2009, albeit in a smaller market. In the first three quarters of 2010, market shares were gradually 
restored. Although the domestic automakers’ market shares are less likely to climb back to where they 
were in the beginning of the past decade, they are expected to hold up and even improve slightly in the 
years to come. If the U.S. government had let GM and Chrysler go bankrupt, the U.S. motor vehicle 
market would be dominated by foreign companies. 

Chart 3: Detroit Three U.S. Market Share, 2001-2010 Q3, Sales of Detroit Three North American 
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Finally, while the U S. economy has officially been in recovery since Q2 2009, according to the National 
Bureau of Economic Research, growth has been sluggish. Except for the first quarter, this year's GDP 
growth was lower than 2 percent SASAR. Historically speaking, vehicle sales do not increase if the GDP 
annual growth rate is less than 3 percent. So far this year, GDP has only grown 2.5 percent. If the 
sluggish economic growth continues throughout this year and into next year, overall sales will likely 
remain at current levels. On the other hand, if the GDP growth rate were 1 percent, as was expected had 
the government not intervened, auto sales would have dropped another 8 percent this year, according to 
historical trends (Chart 4), 

Chart 4: Need 3% GDP Growth to Have Positive Automotive Sales Growth, GDP Growth Rate and 
Automotive Sales Growth Rate, 1950-2009 
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Against the backdrop of lackluster overall economic recovery, and the mixed bag of automotive-specific 
results from 2008-2010, the Detroit Three automakers have proven that they can make money at far 
lower volumes than was true prior to the crisis. The break-even point has been lowered for all three 
companies, and profits and cash flow have been positively impacted. 

Chart 5: Earnings Are Positive: Corporate Net Income (Loss), 2005-2010 Q3 
H 2005 H 2006 H 2007 ^2008 112009 IS 3Q 2010 



GM FORD Chrysler Toyota Honda 

*GM represents both General Motors Corp. and General Motors Co. 

**Chrysler represents Chrysler Group of DaimlerChrysler AG, Chrysler LLC, and Chrysler Group LLC. 
***Toyota/Honda data reflect corresponding fiscal year financial results. 

Source: Companies’ financial reports 


Chart 6: Cash and Cash Equivalent - Quarterly, 2008 Q2-2010 Q3 
■ 6/30/08 ■ 9/30/08 12/31/08 3/31/09 si 6/30/09 

sk 9/30/09 « 12/31/09 3/31/10 ss 6/30/10 m 9/30/10 


CQ 

W 


GM* FORD Toyota Honda 

*The numbers reflect both old GM and new company after the bankruptcy. Second quarter of 2009 data was not 
available due to the bankruptcy process. 

Source: Companies’ quarterly reports. 

Source: Companies’ quarterly reports. 
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Scenario and Methodology 

For purposes of this study, CAR researchers replicated the exact scenarios produced for the May 26, 

2009 memorandum on the difference between the economic impacts of “good” and “bad” bankruptcies— 
using a model loaded with actual economic performance data for the period 2009-2010. As in the 
previous economic impact studies, CAR employed the Regional Economics Models, Inc. (REMI) 
forecasting model. 

The REMI model uses annualized data. At the REMI website, www.remi.com, the resources tab provides 
model documentation detailing every dataset, as well as data scrubbing procedures. The REMI model 
provides for central bank monetary responses and federal fiscal policy responses to movements in the 
economy. There are three options that may be chosen for simulation purposes. Each of these options 
provides varying levels of federal involvement and different rates of policy response. We use the 
Keynesian closure option. This option has the lowest level of federal response to economic upheavals, 
with no fiscal intervention to economic shocks in any sector of the economy. This option provides the 
clearest picture of the true role that any one industrial sector has within the national and regional 
economies. The purpose of the study was not to forecast Fed response to the automotive industry 
contraction, but to show the extent to which the auto industry is a large component of the U.S. economy. 

Within the REMI model, important algorithms affecting the rate of economic growth or contraction are the 
migration equations (the movement of population from one area or state to another). Migration occurs due 
to economic pulls or pushes; the migration equations used in REMI reflect the mobility of the population 
as experienced in the U.S. economy over the past 30 years. Therefore, the ability of a labor force to 
recover from this type of industrial shock is reflected in model results. 

Trade with other nations, via imports and exports, is part of the model and is affected by economic 
changes. Exchange rates are not a focus of the model, and are incorporated into the trade effects based 
on historical data. 

Generating meaningful results from an economic model requires: 

• having an understanding of the algorithms, datasets and formulae of the model being used, 

• having familiarity with how changes in various data inputs will impact results, and 

• calibrating the model to historical, known outcomes. 

In addition, economic simulations are most useful when combined with a theory of how model results can 
be used against the backdrop of current economic conditions. Every situation has aspects that are not 
going to be captured in a model in such a way as to produce consistently accurate forecasts. The current 
economy in the U.S. is extremely volatile. The employment impact results found in this study-in either of 
the scenarios-are quite low, because many of the employment losses due to GM's and Chrysler’s 
downsizing have already occurred and are part of the model's baseline. For all industries, capital funds 
are not as readily available as they were even a year ago. Therefore, investment spending (which is 
needed for economic and employment recovery) is presently not occurring at the healthier levels, seen as 
recently as 2007, This would indicate that the recovery predictors of the model (based on 15-year 
historical averages) are optimistic for current economic conditions. 
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Results 


Table 2: November 2010 Backcast of Economic Impact of Government Aid 
to U.S. Automotive Industry 



Best Case Estimates 

Worst Case Estimates | 


2009 

2010 

2009 

2010 

Total Employment 

-193,078 

-171,219 

-1,329,406 

-485,641 

Personal Income (Lost) 

-$12.61 

-$12.32 

-$84.47 

-$36.95 

Increase in Transfer Payments 

$0.94 

$0.88 

$6.51 

$2.49 

Decline in Social Security Receipts 

-$1.45 

-$1.41 

-$9.61 

-$4.12 

Decline in Personal Income Taxes 

-$1.36 

-$1.33 

-$9.20 

-$3.99 

Net Impact to Government of 
Avoiding the Worst Case 

$21.6 billion in 2009 
$7.0 billion in 2010 


Note: All dollar amounts are in billions of current dollars 


Jobs 

The May results estimated that the outcomes of the orderly bankruptcy proceedings would save 1.28 
million jobs in 2009, while the current review estimates slightly lower job savings of 1.14 million jobs. For 
2010, original estimates (of orderly bankruptcies vs. unsuccessful proceedings) were that 267,300 jobs 
would be saved, while the current review estimates that 314,400 jobs were preserved. 

Personal Income 


From the May forecast, personal income losses were expected to be $65.3 billion less in 2009, and $16.5 
billion less in 2010, with the review estimates higher at $71.9 billion for 2009 and $24.6 billion for 2010. 

Net Impact to Government 

The contrast between the two studies for the net impact to government budget—lower transfer payments, 
higher social security receipts and higher personal income taxes paid—amounted to original estimates for 
a public benefit of $25.8 billion in 2009, and $6.5 billion in 2010 compared to new estimates of $21.6 
billion in 2009, and $7.0 billion in 2010, for a two-year total of $28.6 billion. 
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Conclusion 

In May, 2009, CAR estimated that if GM and Chrysler were able to enter into bankruptcy proceedings and 
exit within 90 days with operating cash, the effect on the economy would be an initial loss of 9,700 jobs 
(total for both companies) in 2009. and a cumulative total loss of 29,000 jobs by the end of 2010- Using 
historical employment and economic data, CAR now estimates that 23,900 jobs were lost at these 
companies by the end of 2009, and a net of 21,900 jobs will have been shed at these companies by the 
end of 2010. The cumulative losses to the economy as of the end of 2010 are less than originally 
forecasted. The original forecast predicted that nearly 180,000 jobs would be lost in the U.S., while in 
actuality, a total of slightly more than 171,000 total jobs will have been taken out of the economy. 

The forecast and the review differ most significantly for the year 2009. For this year, the original forecast 
estimated that job losses would be minimal for the first 6 months following the bankruptcies, and that job 
losses would continue throughout 2010. In actuality, the companies moved quickly to optimize production 
capacities and rationalize operations. While this meant that most jobs were eliminated almost 
immediately, the companies were able to improve their operations with surprising speed. Although the 
loss of jobs has been a severe blow to the economy, these companies are now poised to operate 
profitably and at lower levels of production and sales. 

Net Public Benefit of Government Intervention 

Providing government assistance to General Motors and Chrysler through quick and structured 
bankruptcy proceedings avoided the worst case scenario. In reviewing the economic impacts using actual 
economic performance for 2009 and much of 2010, the net public benefit—the difference between what 
CAR estimated did happen and what CAR predicted might have happened to government transfer 
payments, social security receipts and personal income taxes paid—was just $4.2 billion in 2009 and $0.5 
billion in 2010. 

The U.S. government provided $80 billion in total assistance to General Motors, GMAC, Chrysler and 
Chrysler Financial 8 , and stands to recover a substantial amount of this financial assistance through 
upcoming sales of stock in the Initial Public Offerings (IPOs) at General Motors and Chrysler. To date, 
$13.4 billion in principal has already been repaid, which brings the total remaining outstanding 
government investment to $66.6 billion. The updated analysis contained in this memo demonstrates that 
even if the net return to the U.S. Treasury is $28.6 billion (the amount of the net public benefit of the 
government intervention) lower than the outstanding public investment in these two companies, or $38 
billion, the public will have at least met a two-year break-even. This means that if the Treasury recovers 
$0.57 on the dollar or more in upcoming equity sales, the public will have been made fully whole. 
Additionally, the government’s actions avoided personal income losses totaling over $96 billion, 1.1 
million net job losses in 2009, and another 314,400 in 2010. 


B www.fin a nciai s tabiiitv.gov . amount of assistance and repayments made confirmed in November 16, 2010 conversation with U.S. 
Treasury automotive staff. 
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